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MANDATE.

United States of America,—ss.

The President of the United States of America,

to the Honorable the Judges of the

(Seal) District Court of the United States

for the Northern District of Califor-

nia, Southern Division, GREETING:
WHEREAS, lately in the District Court of the

United States for the Northern District of Cali-

fornia, Southern Division, before you, or some of

you, in a cause between Bankers Utilities Company,

Inc., a corporation, and Butler F. Greer, plaintiffs,

and Pacific National Bank, a National Banking

Association, National Bank Supply Company, Inc.,

a corporation, and David H. Zell, Inc., a corpora-

tion, defendants. Equity—No. 1625-K., an order

granting motion to define scope of injunction was

duly entered on July 28, 1928, and a supplemental

decree w^as duly dated the 1st day of August, 1928,

which said order and decree are of record and fully
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set out in said cause in the office of the Clerk of the

said District Court, to which record reference is

hereby made and the same is hereby expressly made

a part hereof, and [1*] as by the inspection of

the transcript of the record of the said District

Court, which was brought into the United States

Circuit Court of Appeals for the Ninth Circuit by

virtue of an appeal prosecuted by Bankers Utilities

Company, Inc., a corporation and Butler F. Grreer,

as appellants, against Pacific National Bank, a Na-

tional Banking Association, National Bank Supply

Company, Inc., a Corporation, and David H. Zell,

Inc., a Corporation, as appellees, agreeably to the

Act of Congress in such cases made and provided,

fully and at large appears:

AND WHEREAS, on the 28th day of March, in

the year of our Lord one thousand nine hundred

and twenty-nine, the said cause came on to be heard

before the said Circuit Court of Appeals, on the

said transcript of the record and was duly argued

and submitted,

—

ON CONSIDERATION WHEREOF, it is now

here ORDERED, ADJUDGED AND DECREED
by this Court, that the decree of the said District

Court in this cause be, and hereby is reversed, and

that this cause be, and hereby is remanded to

the said District Court with directions so to modify

the interlocutory decree that it will declare the

invalidity of claims 1, 2, 3 and 5, and make it clear

that claims 4 and 7 were not in issue, with costs in

favor of the appellants and against the appellees.

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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It is further ORDERED, ADJUDGED AND
DECREED by this Court, that the appellants re-

cover against the appellees for their costs herein

expended, and have execution therefor.

(April 15, 1929.)

YOU, THEREFORE, ARE HEREBY COM-
MANDED, that such execution and further pro-

ceedings be had in the said cause in accordance

with the opinion and decree of this Court, and as

according to right and justice and the laws of the

United States ought to be had, the said decree of

the said District Court notwithstanding.

WITNESS, the Honorable WILLIAJM HOW-
ARD TAFT, Chief Justice of the United States,

the 10th day of June, in the year of our Lord one

thousand nine hundred and twenty-nine.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

AMOUNT OF COSTS ALLOWED AND
TAXED.

In Favor of appellants and against appellees as

per Annexed Bill of Items, Taxed in Detail:

$441.68.

PAUL P. O'BRIEN,
Clerk. [2]

BILL OF ITEMS ANNEXED TO MANDATE
PURSUANT TO SECTION 5, RULE 31.

Item No. Debit Items. Dr. Cr.

1 Docketing the Case and Filing

the Record 5 00

2 Entering 5 Appearances 1 25



4 Bankers Utilities Company, Inc., et ah, vs.

Item No. Debit Items. Dr. Cr.

3 Entering Continuances.

4 Entering 3 Orders 60

5 Filing 59 Papers 14 75

6 Filing Briefs for Each Party

Appearing (2) 10 00

7 Filing 20 Copies of Printed

Record 5 00

8 Filing

9

10

11 Transferring Cause on

Printed Calendar (2) 2 00

12 Drawing, Filing, and Record-

ing Decree or Judgment ... 1 65

13

14 Filing Petition for a Rehear-

ing 5 00

15

16 Issuing

17

18

19 Issuing Mandate, $5.00; Costs

and Copy, $0.40 5 40

20

21 Total, Miscellaneous Costs. . . 50 65

22 Expense, Printing Record,

R. 23: 391 03

23

24 Total of Debit Items 441 68

Credit Items.

1 Depost Rule 17 H. McKe-

vitt 35 00
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Item No. Debit Items. Dr. Cr.

2 Additional Deposits H. Mc-

Kevitt 15 00

3
4

5 Expense, Printing Record,

R. 23: H. McK 391 03

6

7 Total of Credit Items 441 03

8 Balance Due (H. McK.) 65

Totals 441 68 441 68

Itemized Bill of Costs Allowed and

Taxed. Amount

1 Certified Cost of Transcript from

Court Below 34 00

2

3 Deposits Account Misc. Costs 50 00

4 Total Expense, Printing Record. . . . 391 03

5

6

7 Attorney's Docket Fee 20 00

8 Balance Costs 65

Total (Insert in Body of Mandate)

Taxed at 441 68

Attest : PAUL P. O 'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

[Endorsed] : Filed and Spread upon the Minutes

of the United States District Court for the North-

ern District of California, this 11th day of June,

1929. Walter B. Maling, Clerk. By J. A. Schaert-

zer, Deputy Clerk.
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July 3. 1923.
B. F. GREeR

BOOK FORM SAVINGS BANK

Filed April 13 . 1921

1.460.716

24 U'lTNESS
"V * O

[3]

INyENTOR
Butler FCreer

^ ATTORNEYS
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Patented July 3, 1923. 1,460,716

UNITED STATES PATENT OFFICE.

BUTLER F. GREER, OF SAN FRANCISCO, CALIFORNIA.

BOOK-FORM SAVINGS BANK.

Application filed April 13, 1921. Serial No. 461,154.

\o all whom it may concern:

\
Be it known that I, Butler F. Greer, a
tizcn of the United States, and a resident

t the city and county of San Francisco
;id State of California, have invented a
3w and useful Book-Form Savings Bank,
P which the following is a specification.

My invention relates to small savings banks
id the broad object of the invention is to

rovide a savings bank simulating a book
jiaracterized by simple structural elements
iving a sturdy construction at low cost.

!ore particularly an object of the invention
the provision of a bank of the character

jscribed having an improved cover simulat-

g a binding and improved means for se-

iring the cover to the inner casing of the
ink so that if need arises, a new cover may
adily be applied.

My invention possesses other objects and
latures of advantage, some of which, with
16 foregoing, will be set forth in the follow-

g description of my invention. It is to

3 understood that I do not limit myself to

,e showing made by the said description,

I I may adopt variant forms of my in-

sntion within the scope of the claims.
In the drawings, Fig. 1 is a perspective
ew of my bank. Figs. 2, 3 and 4 are ver-
sal sectional views taken in planes indi-

.ted by the lines 2—2, 3—3, and 4—

4

spectively, of Fig. 1. Fig. 5 is a per-

fective view of the metal corner detached,
ig. 6 is a plan view of the bank with por-
>ns broken away to show the reenforced
.d of the back and the coin slot. Fig. 7
a sectional view taken in the plane indi-
ted by the line 7—7 of Fig. 6. Fig. 8 is

perspective view of the cover or "binding"
fore attachment to the inner case.
My bank comprises a box or case 2 of thin
etal having a cover 3 hinged to the case
means of tongues 4 extending thru slots
the wall thereof. The tongues are bent

ternately in opposite directions as shown
pivotally connect the ease portions to-

ther. The general proportions of the
vered case are those of a small book. A
ek 6 operated by a suitable key is provided
r locking the cover in the closed position,
id

^
the downwardly extending tongues 4

siliently pressing against the rear wall
ovide means for lifting the cover a small
lount when the bank is unlocked. A plate
preferably of finished metal surrounds the
ree edges of the bank corresponding to

the edges of the pages, and the cover when
closed lies within this plate. An aperture
8 is provided for the insertion of coins. In
forming the aperture, tongues 9 are pressed
inwardly. These tongues are afterwards
bent, during the assembling of the parts, to

retain the hood 11, between which and the
side of the box the plate 12 is dispo.sed. The
plate 12 and the hood are each provided 65
with apertures alined with the coin slot 8,

and convergent spring fingers 13 are formed
on the plate, and extend inwardly from
both sides, so that a coin pushed thru the
slot must pass between them. The fingers 70
thus constitute guards to prevent the ex-

traction of coins thru the slot.

The covering 16 of the bank is preferably
formed of leather or other desired book
binding material and is mounted on stiffen- 75
ing boards 17 preferably of thin sheet metal.
On the inside the metal is lined with a layer
18 of paper, and the leather is turned over
the edges and adhesively secured to the
paper as shown, for example in Fig. 6. The 80
stiffening boards are formed with tongues 19
pressed outwardly from the body of the
board, and these tongues project thru the in-

ner paper lining 18 at right angles with the
plane of the board as clearly shown in Fig. 85
8. The cover and opposite side of the case
are provided with slots 21 so placed as to
be engagcable by the tongues 19, when the
binding is applied. With the tongues all

engaged in the slots, the tongues are bent 90
over on the inside of the case thus securely
fastening the covering or binding in place.

When the cover is worn or for any other
reason a new cover is wanted, the old one is

readily detached by bending back the 95
tongues, and a new one applied.

Corner protective pieces 22 preferably
of metal are provided on the covering, since

the corners naturally receive the most wear.
These corners are "bent from strips as shown 100

in Fig. 5 and are preferably provided with
short studs 23 which bed in the inturned
margin of the binding and paper lining and
prevent disengagement of the corners. The
ends of the back are also similarly protect- 105
ed by metallic plates 24, which, with the

corner pieces are applied prior to the as-

sembling of the covering on the inner case.

It will readily be appreciated that with
the structure set forth, the "binding" of the 110
"book" may be easily detached when worn,
and a new one applied. This is of im-
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portanee, where the banks are loaned to de-

positors by financial institutions. The me-
tallic parts are capable of long use and
comprise the chief cost of the device. The

5 covers may bear the individual names of de-

positors. Hence it is desirable with the re-

issue of a bank after its return by a former
user, to attach a new cover, and with my
device this may be done at small cost.

10 I claim:
1. A book form savings bank compris-

ing a case simulating the proportions of a
book, and an envelope covering simulating
the binding of the book detachably inter-

15 locked with said case.

2. A savings bank comprising a case
formed with slots in the sides thereof, and
an envelope covering for said case having
tongues disposed thereon to be engaged in

20 said slots whereby the covering is retained
on the case.

3. A book form savings bank comprising
a case simulating the proportions of a book,
an envelope covering on said case simulat-

25 ing the binding of a book and detachably
interlocked with said case, and metallic
plates disposed on the corners of said cov-
erings.

4. A book form savings bank comprising
30 a case simulating the proportions of a book,

a covering on said case simulating the bind-

1,460,716

ing of a book, and metallic plates dispoSf'

on the covering at the ends of the back.

5. A book form savings bank comprisii

a case formed with slots in the sides thereo

a covering for said case simulating tl

binding of a book, and stiffening boards fi

said cover formed with tongues for engag
ing said slots.

6. A book form savings bank comprisii!

a case formed with slots in the sides ther

of, a covering for said case simulating t

binding of a book, stiffening boards for sa

cover, and tongues stamped from the bo(

of each board and adapted to extend th

said slots and be bent over on the inside

said case to detachably secure the covern;

thereto.
j

7. A book form savings bank comprisfc

a case formed of hinged portions, one pci

tion being formed with slots therein on t

hinge line and the other portion bei:

formed with two sets of tongues extendi
thru said slots, one set of tongues bei
bent away from the bottom of one of t

portions and the other set of tongues I

ing bent toward said bottom, whereby t

portions are pivotally connected on t

hinge line.

In testimony whereof, I have hereunto J

my hand.
BUTLER F. GEEEE.

[Endorsed] : No. 5651. United States Circuit

Court of Appeals for the Ninth Circuit. Filed

Mar. 26, 1929. Paul P. O'Brien, Clerk.

No. 4981. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Oct. 9, 1926.

F. D. Monckton, Clerk.
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C. FISHER.

SAVINGS BANK.

AKPIICATION FILED APR. 10, 1920

1,403,854.

^z^y
Paten tfil Jan. 17, 1922.

2 !>MU IS-SH£n 1

[5]
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C. FISHER.

SAVINGS BANK.

APPLICATION riL£0 APR. 10. 1920.

1,403,854. Patented Jan. 17, 1922
2 iMtltS-SHttr 2.

^ /g?

-^^7
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UNITED STATES PATENT OFFICE.
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CHARLES FISHER, OF CHICAGO, ILLINOIS, ASSIGNOR TO THE AUTOMATIC
RECORDING SAFE COMPANY, OF CHICAGO, ILLINOIS, A CORPORATION
OF ILLINOIS.

SAVINGS BANK.

1,403,854. Specification of Letters Patent. Patented Jan. 17, 1922.

Application filed April 10, 1920. Serial No. 372,789.

ro all whom it may concern:

Be it known that I, Charles Fisher, a

tizcn of the United States, residing at Chi-

igo, in the county of Cook and State of

llinois, have invented a new and useful Im-
rovcment in Savings Banks, of which the

ollowing is a specification.

This invention relates particularly to a
iving-bank of the type known on the mar-

et as a "library" safe.

The primary object of the invention is

provide an improved safe of this type,

aving one of the main side walls serving as

, closure. A further object is to provide a
onstruction for such a safe which will en-

,ble the safe to be manufactured conve-
iently and at moderate cost. An additional
bject is to provide improved locking mech-
nism for a safe of this character.

The invention is illustrated in its pre-

erred embodiment, in the accompanying
rawings, in which

—

Fig. 1 represents an inner plan view of
he improved safe, the closure being in an
bnormal open position to facilitate illus-

ration, however; Fig. 2, an end view of
lie safe in closed condition; Fig. 3, an end
iew of the safe in the nonnal open posi-

ion; Fig. 4, a view on an enlarged scale, cor-

esponding with the view shown in Fig.

, but showing a section taken as indicated
t line 4 of Fig. 1 ; Fig. 5, a broken sectional

iew corresponding with Fig. 4, but show-
ig the safe in locked condition; Fig. 6, a
roken sectional view taken as indicated at

ne 6 of Fig. 1 ; Fig. 7, a broken sectional

iew taken as indicated at line 7 of Fig. 1

;

nd Fig. 8, a broken section taken as indi-

ated at line 8 of Fig. 7.

In the construction illustrated, the safe

omprises a book-form casing A having one
ide A' adapted to serve as a closure; a lock-

ig member B disposed inside the longitu-

inal edge wall of the main casing-member
^; and key-controlled means C for actuat-

ig the member B to unlock the safe.

The casing A affords one side wall, the
ack edge wall, the front edge wall, and
lie end edge walls of the book-form safe,

tie closure A' affording the other side wall
f the safe.

In the preferred construction, the main
asing A has a side wall 1 and a back edge
all 1» formed integrally with each other,

preferably from sheet-metal; and end edee

walls 2 and a front edge wall 2a formed of
brass. It is preferred to provide the walls
2 and 2a by applying to the inner surface of
the metal plate 1 an angle-form brass mem-
ber, which may itself be formed from a 60
strip of sheet brass, by bending the strip
so as to form an angle. The angle is pro-
vided with an attaching flange 2b, which
is notched at points corresponding with the
corners, as indicated at 3. The strip is then 65
bent to form the three edge walls of the
casing A, and the flange-portions 2b are
secured to the steel plate 1 by means of lugs
4 which are punched inwardly from the
plate 1 and extend through perforations 4a 70
and clenched, as shown in Fig. 1. It will
be noted that the walls 2 and 2a are located
a short distance inside the edges of the plate
I, so that said walls, which may be given a
satin finish, will give the appearance of the 75
gilt edges of the leaves of a book.
The cover-section, or closure, A', has ap-

plied to its inner surface an angle-form
member which affords end flanges o and a
longitudinal flange 5a which are adapted to 80
telescope with or fit inside of the walls 2 and
2a of the section A. This member is pro-
vided with an attaching flange 5b which is
secured to the steel plate 6 of the closure A'
by clenching lugs 7 formed integrally with 85
the member 6. These clencliing lugs extend
through perforations 7a with which the at-
taching flange 5b is provided. The angle-
form member which affords the flanges 5
and 5a has the flange 5b notched at the cor- 90
ners of the book, as indicated at 8. the mem-
ber being bent into U-form, as appears from
Fig. 1.

At the outer sides of the plates 1 and 6
may be employed padding 9, as indicated. 95
The closure is suitably hinged to the free
edge of the back wall la; and the book is

provided with a covering 10. preferably of
leather, which is stretched over the sections

and has its margin IQa folded inwardly over 100
the edges of the plates and secured between
the inner surfaces of the plates and the
angle-fonn members already described.
The metal plate 6 which constitutes the

main portion of the closure A' is provided 105
at its rear edge with inwardly off-set lugs
II, affording a channel, or shoulder, 11*, as
indicated in Fig. 4, against which the for-
wardly-turned edge of the back wall 1* is
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equipped with lugs 12 which are adapted to

project between the lugs 11 and bear against

the rear inner marginal surface of the plate

6. The purpose of the lugs described is to

5 maintain the rear edge of the plate 6 in

pivotal relation with the free edge of the

rear wall la of the casing.

In the process of manufacture, a method

is employed which tightly stretches the cov-

10 ering 10 over the sections of the safe when
the parts are in the position shown in Fig.

4. Thus, the covering tends to hold the

sections in proper pivotal relation. It is

preferred, however, to provide, also, a spring

15 13 which connects the cover A' and the cas-

ing-section A and tends to throw the cover-

section to the open position shown in Fig.

4, and also tends to limit the cover-section

from swinging further open. The spring

20 13 is a leaf-spring secured by screws 13a

to the rear-portion of the inner surface of

the plate 6. The spring is curved so as to

be somewhat in the form of a V when the

device is in the open condition shown in

25 Fig. 4. The free end portion 13" of the

spring bears on the inner surface of the

plate 1, and the free extremity is lodged

beneath or back of a catch, or lug, 14, with

which the plate 1 is provided. This lug

30 may be provided by stamping the metal of

the plate 1 inwardly, as shown in Fig. 4.

It will be understood from Fig. 4 that the

spring 13 serves to hold the cover-section

A' in open position, and also that it tends

35 to prevent the cover-section from being

swung open still further.

The longitudinal flange 5a of the cover-

section A' is provided with an inturned

flange 5c which is adapted to be engaged by
40 the longitudinally disposed locking member

B. The member B comprises a strip of

metal which is provided with slots, or per-

forations, 15, engaged by lugs 15a which are

formed integrally with the attaching flange

45 2b of the angle-member which forms the end

walls and front wall of the casing-section

A. The lower or inner edge of the mem-
ber B is in this manner pivotally connected
with the casing A. The upper or outer

50 edge-portion of the member B is bent to

afford a flange 16 which is adapted to en-

gage the flange 5c. The member B nor-

mally stands in the position shown in Fig.

4, and the locking engagement occurs in

55 the manner shown in Fig. 5, it being un-

derstood that the member B is automati-

cally displaced by the flange 5c when the

sections are closed, and then springs into

locking engagement.

60 The member B is provided at one end

with an arm 17, which has therein a perfo-

ration 17a into which projects a key-barrel

18. The key-barrel fits in a perforation in

the end edge wall 2 of the safe and is con-

65 fined in position by a clip 19 which is se-

cured to the wall 2 by means of rivets 19*

The member B is adapted to be thrown to

the locking position by means of a wire

spring 20 which has one end resting upon

the side wall of the safe, which has its in-

termediate portion passing freely through

a retaining lug 19b of the clip 19, and which

has its other end secured, as indicated at

20a, to the arm 17 of the member B. The

arm 17 is equipped adjacent the perforation

17a with a lug 17b which is adapted to be

engaged by a key inserted in the barrel 18,

when the key is rotated. Thus, it vfill be

understood from Fig. 6 that when a key is

inserted and rotated in the proper direc-

tion, the bit of the key will strike the lug

17b, and thus throw the locking member B
away from the wall 2a, thus releasing the

locking flange 16 from engagement with

the locking flange 5c.

It will be noted from Fig. 1 that the lock-

ing flanges 5c and 16 extend longitudinally

the greater portion of the length of the

casing-sections, so that the sections will be

securely held together throughout their full

length. Also, the arm 17 of the locking

member B is disposed adjacent the end edge

wall 2 of the casing-section A, so as to be

conveniently operated by a key inserted

through said end wall.

One of the end edge walls 2 of the mam cas-

ing-section A is shown equipped with a coin-

slot 21 equipped with suitable slot-guards

21a. This forms no feature of the present in-

vention. It may be noted, however, that one

of the flanges 5 of the cover-section A' is cut

away, as indicated at 5<i, so as not to inter-

fere with the slot guard which is arranged

on the inner side of the wall 2.

In the manufacture of the improved sate,

a suitable method is employed to apply the

fabric or leather covering 10 to the plate 1,

and the extension la of said plate which

forms the curved rear edge wall or back of

the safe, the covering being tightly stretched

in this process and secured by applying the

angle bar which provides the end edge walls

2 and front edge wall 2a of the safe. The

application of the covering 10 to the plate

6 is ettected when the cover-section A is in

the standing or partially standing position,

the operation being such as to tightly stretch

the cover, after which it is secured m th©

operation of applying the angle member

which forms the flanges 5 and 5a.

The construction described may be con-

veniently manufactured, presents an exceed-

ingly neat appearance, and enables the sate

to be opened in such manner as to fully ex-

pose the contents. In library safes upon the

market, it has been the practice to employ

a rigid casing which forms the two sides ana

back of the safe, and provide a closure which

forms the edge walls, or portion of the edge

walls, which corresponds with the exposea

70

75

80
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91
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leaves of the book. This construction does
not afford as complete access to the interior

of the safe a.s is desirable. In other respects,

also, the improved construction possesses
» advantages over the previous constructions,

as will be readily understood by those
skilled in the art.

The foregoing detailed description has
been given for clearness of understanding

I only, and no unnecessary limitation should
be understood therefrom, but the appended
claims should be construed as broadly as
permissible, in view of the prior art.

What I regard as new, and desire to se-

i cure by Letters Patent, is:

1. A book-form safe comprising two sec-

tions, one of said sections comprising a side

wall and back edge wall, end edge walls and
a front edge wall, the other section compris-

I ing a plate forming the other side wall and
having pivotal relation with the free edge of

said back edge wall, a continuous flexible

covering for said sections, means for locking

the sections together, and coin-admission

i means in one of said walls.

2. A safe comprising a plate affording a

side wall and a back edge wall, a plate form-
ing the other side wall and having pivotal

relation with said back edge M'all, a covering

) extending over said plates and having its

margins folded in over the edge-^portions of

the plates, a member secured to said first-

named plate and serving to secure said cov-

ering thereto, said member affording end
i edge walls and a front edge wall, a member
secured to said second-named plate and serv-

ing to secure said covering thereto, said

member presenting flanges adapted to tele-

scope with relation to said end edge walls

I and front edge wall, and means for releas-

ably locking the safe.

3. A sa\dngs-bank comprising a main cas-

ing-section and a cover-section, said main
casing-section comprising a plate having its

i rear edge portion curved to afford a back
edge wall, and an angle- form member ap-

plied to said plate near the edges thereof

and affording end edge walls and a front

edge wall, and said cover-section comprising

• a plate having pivotal relation to said back
edge wall and a flange member adapted to

telescope with relation to the end edge walls

and front edge wall of the main casing-sec-

tion, and an integral covering applied to

i said sections and having its marginal por-

tions folded inwardly and secured between

said angle-form member and the main plate

and between said flange-member and the

plate of said cover-section.

4. A savings-bank comprising a main cas-

ing-section provided with a rear edge wall,

end edge walls, and a front edge wall, a

cover-section having pivotal relation with

the free edge of said rear edge wall, an inte-

> gral covering applied to said sections, a

book-form spring interposed bftween the
rear portions of said sections, means for re-

leasably locking the front edge-portions of
said sections together, and coin-admission
means in one of said edge-walls. 70

5. A savings-bank comprising a main cas-

ing-section provided with a rear edge wall,

end edge walls and a front edge wall, a
cover-section having pivotal relation with
said rear edge wall, a covering applied to 75
said sections, a spring interposed between
the rear portions of said sections and serv-
ing to open said cover-section and to limit
the swing thereof, and means for releasably
locking the front edge-portions of said sec- 80
tions together.

6. A savings-bank comprising a main cas-

ing-section and a cover-section, said main
casing-section having a back edge wall, end
edge walls, and a front edge wall, and said 85
cover-section having a pivotal support on
the upper edge of said back edge wall, but
without pintle connection, a covering ap-
plied to said sections and tending to hold the
same in pivotal relation, and means for re- 90
leasably locking said sections together.

7. A savings-bank comprising a main cas-

ing-section and a cover-section, said main
casing-section having a back edge wall, end
edge walls, and a front edge wall, and said 95
cover-section having a pivotal support on
the upper edge of said back edge wall, but
without pintle connection, a covering ap-
plied to said sections and tending to hold
the same in pivotal relation, a spring inter- 100
posed between the rear portions of said

sections and adapted to throw the cover-

section to the open position, and means for
releasably locking said sections together.

8. A savings-bank comprising a main cas- 105
ing-section and a cover-section, said main
casing-section having a back edge wall, end
edge walls, and a front edge wall, and said

cover-section having a pivotal support on
the upper edge of said back edge wall, but 110
without pintle connection, a covering ap-
plied to said sections and tending to hold
the same in pivotal relation, a spring inter-

posed between the rear portions of said sec-

tions and adapted to throw the cover-section 115
to the open position and tending to limit the

swing of the cover-section beyond the nor-

mal open position, and means for releasably

locking said sections together.

9. A book-form savings-bank comprising 120

a main section and a cover-section, said

main section comprising a plate having a
curved rear-wall, a brass angle strip ap-

plied to the front edge-portion and end
edge-portions of said plate, said cover- 125
section affording one side of the safe and
being mounted in pivotal relation with re-

spect to the upper edge of the back wall

of the main section, a covering applied to

said sections, a spring tending to throw 130
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the cover-section to the open position, coin-
admission means in one of said walls, and
means releasably locking the cover -section
to the main section.

5 10. In a savings-bank, the combination of
a main casing-section comprising a plate
having a curved portion affording a rear
wall, an angle-form strip bent to afford end
edge walls and a front edge wall, said strip

10 having an inturned flange secured to said
plate, a ply of covering material applied to
said plate and having inturned margins se-

cured between the plate and the attaching
flange of said strip, a cover-section connect-

15 ed to swing with relation to the upper edge
of said back wall, and means for releasably
locking said cover-section to the front edge-
portion of said main section.

11. In a book-form savings-bank, the com-
20 bination of a main casing-section compris-

ing a side plate, a rear edge wall, end edge
walls and a front edge wall, a cover-section
comprising a plate mounted to swing with
relation to the upper edge of said rear edge

25 wall and equipped near its edges with a
flange adapted to fit within the end edge
walls and front edge wall of the main sec-
tion, an integral covering over the side and
'back wall of the main section and over the

30 side wall of the cover-section, means tend-
ing to throw the cover-section to the open
position, and means for releasably locking
the front edge-portion of the cover-section
to the front edge-portion of the main section.

35 12. In a book-form savings-bank, the com-
bination of a main casing-section provided
with a rear edge wall, end edge walls, and a
front edge wall, a pivotally mounted longi-
tudinal locking member disposed adjacent

40 the inner side of said front edge wall, a
cover-section mounted on the rear edge wall
to swing with relation thereto, said cover-
section being equipped at its front edge por-
tion with a longitudinal locking member

45 adapted to be engaged by said first-named
locking member, and means for actuating
said first-named locking member.

13. In a savings-bank, the combination of
a pair of casing-sections adapted to swing

50 with relation to each other, and which to-

gether form a box-like compartment, one of
said sections being equipped with a locking
flange at its longitudinal edge-portion, a
pivotally mounted longitudinal locking mem-

55 ber disposed in the other section near the
front longitudinal edge thereof, said last-

named locking member being adapted to
swing, a spring adapted to throw said last-

named member to the locking position, and
60 key-actuated means adapted to retract said

member against the force of said spring.
14. In a sa\Tings-bank, the combination of

a main casing-section having a rear edge

wall, end edge walls, and a front edge wall,
a pivotally mounted longitudinal locking 65
member movably mounted in said section
adjacent the front edge wall thereof, a
spring adapted to throw said locking mem-
ber to the locking position, key-controlled
means mounted in one of the end edge walls 70
and adapted to retract said locking member,
and a cover-section mounted to swing on
said rear edge wall and equipped at its front
edge portion with a longitudinal locking
flange adapted to be engaged by said lock- 75
ing member.

15. In a savings-bank, the combination of
a main casing-section comprising a side wall,

a rear edge wall, end edge walls and a front
edge wall, a pivotally-mounted longitudinal 80
locking member adjacent said front edge wall
and having an arm lying adjacent the end
edge wall, a key-barrel mounted in said end
edge wall for receiving a key adapted to

retract said locking member through the 85 >

medium of said arm, a spring tending to

throw said locking member to the locking

position, and a cover-section mounted to

swing on said rear edge wall and equipped
at its front edge portion with a locking 90*

member adapted to work between said first-

named locking member and the front edge
wall of the main casing-section.

16. In a savings-bank, the combination of
a main casing-section comprising a side wall 951

having a curved portion affording a rear

edge wall, an angle strip mounted on the

inner surface of said side wall and having
an inturned attaching flange, said side wall

having integrally formed clenching lugs 10(

engaging said attaching flange, a cover-sec-

tion comprising a plate, said plate having
its rear edge equipped with bearing lugs

engaging the upper edge of said rear edge
wall and said rear edge wall having lugs 1(11

adapted to afford bearings for the rear edge
of the cover-section plate, a spring inter-

posed between the rear portion of the cover-

section plate and the rear portion of the

main section, an angle strip mounted on 11

the inner surface of said cover-plate and
affording end flanges and a front flange

adapted to be received telescopieally within
the end edge walls and front edge wall of the

main section, said cover-section plate having 11

integral lugs engaging the inturned flange

of said angle strip, a covering stretched

over the side wall and back of the main sec-

tion and over said plate of the cover-section,

said covering having inturned margins se- 1'

cured between said angle members and said

plates, and key-controlled locking means
adapted to lock the front flange of said

cover-section to the front edge portion of

the main section.

CHAELES FISHER, [f
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[Endorsed] : No. 5651. United States Circuit

Court of Appeals for the Ninth Circuit. Filed

Mar. 26, 1929. Paul P. O'Brien, (^crk.

No. 4981. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Oct. 9, 1926.

F. D. Monckton, Clerk.

United States District Court. No. 1625—Eq.
Bankers vs. Pacific. Defts. Exhibit "J." Filed

May 25, 1926. Walter B. Maling, Clerk. By Lyle

S. Morris, Deputy Clerk.

(Title of Court and Cause—No. 1625-K.)

MASTEK'S EEPOKT ON SPOT-WELDED
BANK.

To the Honorable Judges of the Above-entitled

Court

:

This is a preluninary report by J. E. Trabucco,

Special Master appointed by Hon. Frank H. Ker-

rigan, in the above-entitled cause, on July 27, 1929,

to ascertain defendants' in'ofits and plaintiffs' dam-

ages in connection with the manufacture and sale

of a book-form savings bank known as the ''Am-

bassador" by defendants. The particular claim of

the Butler F. Greer patent No. 1,460,716, declared

to be valid and infringed b}^ the Circuit Court of

Appeals of the Ninth Circuit, is claim 6, which

reads as follows:

"A book form sa\ings bank comprising a

case formed with slots in the sides thereof, a

covering for said case simulating the binding

of a book, stiffening boards for said cover, and

tongues stamped from the body of each board



16 Bankers Utilities Company, Inc., et ah, vs.

and adapted to extend through said slots and

be bent over on the inside of said case to detach-

ably secure the covering thereto."

During the hearings held in New York City,

plaintiffs' counsel introduced in evidence a Book

Form Savings Bank manufactured and sold by

defendants, known as the "Ambassador Spot-

welded Bank," and in connection with which the

Master was requested to extend the present ac-

counting. Defendants' counsel thereupon objected

to the extension of the accounting to include this

type of savings bank, and as a basis for his objec-

tions stated that the Master, in view of the decretal

order of July 27, 1929, had no authority to extend

the accounting to include devices other than those

before the Circuit Court and known as the "Am-
bassador Bank"; that the "spot-welded bank" was

[9] apparently not within the scope of claim 6;

and that the Master did not have authority to ex-

tend the accounting to include other devices not

previously before the Court. Upon examination

of the authorities, it will be found that the Courts

have approved three alternative methods by which

a plaintiff may proceed to have infringement de-

termined as to a device not previously before the

Court, namel}^, by filing an entirely new bill, by

filing a supplemental bill, or by properly bringing

the alleged infringement before the Master during

an accounting proceeding. The authority of the

Master to extend the accounting to include devices

not previously before the Court is fairly defined

by a number of decisions such as Hoe vs. Scott, 87

Fed. 220; Providence Rubber Co. vs. Goodyear, 9
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Wall. 788; Individual Drinking Cup Co. vs. Public

Service Co., 234 Fed. 652 ; and Walker Patent Co.

vs. Miller, 146 Fed. 249.

In view of the decisions governing such matters,

it was regidarly ruled by the Master that the re-

spective parties would be heard fully as to whether

the "Ambassador Spot-welded Bank" was to be

included within the 'presenting accounting.

The "spot-welder bank" manufactured and sold

by defendant comprises a metal case having a lid

and a body portion, a covering for the case simu-

lating the binding of a book, stiffening boards for

the covering which permits the covering to be

mounted on or attached to the case, and tongues on

the stiffening boards which are secured to the

case by spot-welding. The construction of this

type of bank dilfers from the Ambassador bank

previously before the Court, in that no slots for

receiving the tongues of the stiffening boards are

provided in the flanges or walls of the case lid, in

that the tongues are welded to the case lid rather

than passed through slots and bent over inside the

case, and in that one of the stiffening boards is

welded to the bottom of the case. The spot-welded

[10] type of bank bears a close resemblance to

the Ambassador, and unless the particular con-

structions are examined and compared rather care-

fully, one might be said to be the duplicate of the

other.

During the numerous hearings subsequently held,

the parties, through their expert witnesses, gave

testimony as to their respective contentions. The

names of the expert witnesses testifying on behalf
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of plaintiffs and the volume and page where their

testimony can be found are as follows:

John A. Seibert. . . .Vol. 5, pages 228-293.

Paul D. Flehr ....Vol. 5, pages 294-368.

Baldwin Vale Vol. 5, pages 374-426.

And the names of the expert witnesses testifying

on behalf of the defendants and the volume and

pages where their testimony can be found are as

follows

:

Maurice M. Balsam ... Vol. 2, pages 838-876.

Mortimer C. Lyddane. .Vol. 2, pages 883-1035.
'' " " " 3, '' 1044-1057.

Professor W. S. Morley . .Vol. 6, pages 530-574.

During the hearing of the expert testimony rela-

tive to the "spot-welded bank," a large number of

physical exhibits were introduced in evidence, and

these are separately returned with this report to

the Clerk of the court.

In view of the fact that certain witnesses for

defendants were located in New York, permission

was given to take their testimony prior to the ex-

amination of plaintiffs' witnesses. Maurice M.

Balsam, the first expert for defendants, testified

concerning the art of spot-welding and in brief

brought out the fact that spot-welding comprised

the passing of a current of electricity through two

pieces of metal in such a manner as to fuse them

together into one. The witness demonstrated with

a "spot-welded bank" of defendants' [11] manu-

facture (Tr., pages 846-849, Vol. 2) that the weld

itself will not break, if properly made, but that

rather the material around the weld would give
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way if oiiou^li j^iessure is apxjlied in different direc-

tions to the metals.

Prof. W. S. Morley, of the University of Cali-

fornia, and a witness for defendants, testified (com-

mencing Tr., page 530, Vol. 6) that he made a care-

ful examination of the defendants' *' spot-welded

bank," and particularly of the points thereon where

the tongues of the stiffening boards were attached

by welding to the case. A weld, so the witness tes-

tified, comprises the passing of a current of elec-

tricity through two contigTious metals, and thereby

forming a permanent joint in which a continuity

of the metal is formed by the undergrowth of the

crystals of Avhich the metal is made up. The ^\\i-

ness produced photographs of the welds so exam-

ined, and it appeared therefrom that the metal of

the tongues and the metal of the case had been fused

into a unitary structure at points where the welds

occurred.

Mortimer C. Lyddane, patent expert for the de-

fendants, after stating his qualifications proceeded

to testify concerning claim 6 of the Greer patent

and its scope as controlled by the prior art of rec-

ord, the decisions of the Circuit Court of Appeals,

and the disclaimer of Greer Avhich had been made

to other claims of the patent (Tr., commencing

page 883, Vol. 2). The witness pointed out that

the novelty of claim 6 resided in the specifically

defined means for attaching the cover to the case,

namely, the easily bendable tongues of the stiffen-

ing boards co-operating with the slots of the case

lid to provide ready attachment and detachment.

The testimony further brought out the point that
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a savings bank, not embodying the exact structure

defined by claim 6 or a bank in which the parts,

though the same, did not function in the manner

defined by this [12] claim, would not infringe

the Greer patent. It was pointed out that the

"spot-welded bank" embodied a construction in

which the tongues of the stiffening boards were not

passed through slots in the case, but were joined to

the case by welding, and that the welds consti-

tuted a permanent molecular union of the metals

of the tongues and case. The witness testified

that the loermanent attachment of the tongues of

the stiffening boards to the case did not permit

easy detachment of the cover from the case in the

sense in which claim 6 of the Grreer patent is con-

strued. In comparing the "spot-welded bank"

with the Ambassador bank, held to infringe claim

6, it was pointed out that the lugs of the stiffening

boards, when, as, and if cut through to detach the

cover from the case, still remained affixed to the

case, thereby destroying the complete envelope

covering to the extent that the removed stiffening

boards could not again be utilized for the purpose

for which they were intended. Various other

l^oints contended by defendants' counsel to show

the "spot-welded bank" to be outside the scope of

claim 6 were brought out during the examination

of Mr. Lyddane, but those parts of the testimony

above briefly given are believed to be sufficiently

comprehensive for the purpose of informing the

Court as to what is believed to be the most impor-

tant of defendants' contentions.
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The first expert witness testifying on behalf of

plaintiff was John A. Siebert, who qualified as a

nieclianie and an expert in the art of spot-welding

(Tr., commencing page 228, Vol. 5). The witness

demonstrated with a set of specially made tools the

manner in which the tongues of the stiffening

boards of the cover could be cut in two to detach

the cover from the bank case. In making the

demonstration, the witness used a "spot-welded

bank" of defendants' manufacture and certain

cutting tools which were adapted to cut through

the tongues without damaging the case of the bank.

The point where the spot weld joined one of the

stiffening boards with the bottom [13] of the

case was also cut through or broken by means of

these specially made tools to permit the detach-

ment of this stiffening board from the case. The

demonstration resulted in the complete detachment

of the envelope covering of the bank from the case

thereof, one of the stiffening boards of the cover

being minus the tongues, which were stiU welded

and attached to the case lid. The case of the bank

was apparently complete in itself and was in con-

dition to be again recovered. One of the stiffening

boards was without its tongues, and could not be

again used for the purpose for which it was origi-

nally intended. After this demonstration was

completed, the meeting was adjourned to the fac-

tory of the Larkins Specialty Manufacturing Co.,

and the witness proceeded to show how the bank

case from which the cover had been removed could

again be recovered with another envelope covering.

The witness took another cover, in which the fab-
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ricoid and stiffening boards were similar to those

previously removed from the case, and after having

attached one of the stiffening boards of the cover

to the bottom of the case, proceeded to spot-weld

the tongues of the other stiffening board to the

lid of the case. After this demonstration was

finally concluded, the old case was satisfactorily

recovered with a new envelope covering, the com-

pleted product having all the appearances of a com-

mercially salable book form savings bank.

The next expert for plaintiffs, Paul D. Flehr, a

patent attorney with offices in San Francisco (Tr.,

commencing page 294, Vol. 5), testified that claim

6 of the Greer patent was a combination claim in

which the elements were ^'a casing, a covering for

the case simulating the binding of a book, and

stiffening boards for the cover," the combination

being characterized by the fact that the covering

was detachably secured to the case. The witness

testified that the securing [14] of the tongues of

the stiffening boards to the case did not constitute

a permanent connection, that the cover could be

removed from case without damaging the case, and

that a new cover could be applied to the case in

place of the one removed. The witness pointed out

that in view of the two previous decisions of the

Circuit Court of Appeals, claim 6 should be con-

strued as being a three element claim in which the

co-operating tongues and slots constituted but one

means for detachably securing the cover to the

case. The witness further testified that the "spot

welded bank" had all the elements of claim 6, and
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that even though the tongues of the stiffening

boards did not extend through slots in the case,

but were rather fastened securely to the outside

thereof, the claim was, nevertheless, infringed by

this structure.

Baldwin Vale, patent expert for the plaintiff,

testified (Tr., commencing page 374, Vol. 5) that he

had examined and compared the construction of

the "spot-welded bank" with the original Am-
bassador bank, held by the Circuit Court of Ap-

peals to infringe claim 6 of the Greer patent, and

had been unable to find any difference in the two

constructions, except the specific means for at-

taching the cover to the case. This specific means

for attaching the cover to the case, so the witness

testified, did not take the "spot-welded bank" from

without the scope of claim 6, for the reason that

the old cover could still be removed from the case

and a new cover substituted without damaging the

case.

In determining whether the "spot-welded bank"

is within the scope of claim 6 of the Greer patent,

it has become necessary for me to refer to and care-

fully consider the two previous desisions of the

Circuit Court of Appeals for the Ninth Circuit.

The Circuit Court in its first decision by Judge

Dietrich, 18 Fed. (2d) 16, said claim 6 is valid and

[15] that in so far as the other claims may be con-

strued to be of broader scope, they are .held to be

void. The last decision of this Court by Judge

Dietrich, 32 Fed. (2d) 105, pronounced claims 1,

2, 3 and 5 as invalid and claims 4 and 7 not at

issue.
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In view of the first decision wherein it was con-

sidered that all the elements of claim 6 are old, I

am led to believe the Court construed this claim to

be a combination claim. This deduction is based

on the fact that since the Court did not declare

claim 6 invalid because of "aggregation," then in

view of the elements being old, the claim must be

classed as being one for a combination. The Cir-

cuit Court in its first decision stated that plaintiffs'

invention comprised a complete metal case and an

attachable envelope cover for the case, on which

were provided tongues that extended through slots

in the case to unite the cover with the case. The

Circuit Court in its second decision declared the

"Ambassador" bank to be an infringement of claim

6, therein stating emphatically that the "case" is

complete in itself and that the "envelope covering"

and "stiffening boards" are detachably applied

thereto. The Court further stated that the "three

elements," as in plaintiffs' device, are similarly

located and co-operate in substantially the same

manner. In comparing the "Ambassador" with

the plaintiffs' bank, the Court stated, in regard to

the means employed by defendants for attaching

the cover to the case,
'

' These differences are thought

to be nothing more than mechanical expedients in-

tended to conceal, but ineffective to destroy, the es-

sential identity of the two devices, and the attempted

avoidance of the patent claim is colorable only."

The Court further stated that the contention of de-

fendants to the effect that their cover was not de-

tachable, was wholly untenable. [16]
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In view of the second decision of the Circuit

Court, I am led to believe that the changing hy

the defendants of their specific means for attaching

the stiffening boards of the cover to the case does

not avoid infringement. It was satisfactorily and

convincingly demonstrated that an old cover could

be removed from the case and a new cover substi-

tuted without damaging or impairing the effective-

ness of the case. In connection with the "spot-

welded bank," the cover is removable from the case

by cutting through the tongues of the stiffening

boards, and by breaking the weld or welds joining

the bottom of the case to one of the stiffening

boards. The stiffening boards are damaged to the

extent that they can no longer be used, but the case

is still intact and can again be recovered with a new
envelope covering. In view of the second decision

of the Circuit Court of Appeals, in which it was

stated that the specific means employed by de-

fendants in attaching their cover to the case was

only a colorable variation from the means employed

by Greer to effect the same purpose, I am of the

opinion that the attaching of the stiffening boards

of the cover of the "spot-welded bank'' to the case

thereof by welding, does bring the defendants' de-

vice without the scope of Claim 6. In Solmson and

Co. vs. Breiden, 136 Fed. 187, the Court decided that

a change made by a defendant in an "attaching

means," does not avoid infringement where the

principle of the invention is appropriated.

In the present instance, defendants have taken

plaintiffs' bank with its case, envelope covering

and stiffening boards, and have merely replaced the
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attaching means comprising the slot and tongue

arrangement, with an attaching means embodying

a welded connection between the tongues and

case. This change is colorable only, and particu-

larly in view of the undisputable fact that the en-

velope covering of the "spot-welded bank" can

[17] be detached from the case thereof and re-

placed with a new envelope covering.

I am therefore of the opinion that the "Ambas-

sador spot-welded bank," manufactured and sold

by defendants, should be included within the pres-

ent accounting.

Dated at San Francisco, California, this 31st

day of July, 1930.

J. E. TRABUCCO,
Special Master.

[Endorsed] : Filed Jul. 31, 1930. [18]

(Title of Court and Cause—No. 1625-K.)

EXCEPTIONS TO REPORT OF SPECIAL
MASTER.

Now come the above-named defendant Pacific

National Bank, a National Banking Association,

and National Bank Supply Company, Inc., and

David H. Zell, Inc., defendant-intervenors, and in

accordance with the Equity Rules make and file the

following exceptions to the report of the Special

Master in Chancery filed in this court July 31, 1930,

namely

:
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FIRST EXCEPTION.

The Special Master erred in considering the ques-

tion oP infringement of plaintiff's patent by the

so-called "Ambassador spot-welded bank"; whereas

the Si)ecial Master should have refused to consider

the same as not properly in issue.

SECOND EXCEPTION.

The Special Master erred in holding that Claim

6 of plaintiff's patent in suit is a combination claim

wherein the specific means recited therein for at-

taching the cover to the case was not an essential

limitation; whereas he should have found that said

claim was for an article of manufacture whose only

novelty and patentability resided in the specific

means for attaching the cover to the case, namely,

by use of tongues extending through slots in the

case and bent over on the inside of said case.

THIRD EXCEPTION.

The Special Master erred in finding that the use of

tongues on the stiffening boards of the cover, which

tongues are spot-welded to the case, as a means of

permanently securing the cover to the case, as ex-

emplified in the so-called "Ambassador spot-welded

bank," constituted an infringement of Claim 6 of

[19] plaintiff's patent; whereas he should have

found that said spot-welded tongues were not the

equivalent of plaintiff's tongues and slots wherein

the tongues are bent over and through the slots in

the manner prescribed in plaintiff's patent.
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FOUETH EXCEPTION.

The Special Master erred in finding that the dif-

ference between defendant's so-called "Ambassador

spot-welded bank" and plaintiff's patented bank

were colorable only; whereas he should have found

that the differences, in view of the scant degree of

novelty in plaintiff's patented structure, were sub-

stantial, both as to construction and operation.

FIFTH EXCEPTION.

The Special Master erred in finding that defend-

ant's so-called "Ambassador spot-welded bank"

was such that the cover could be attached or de-

tached in the sense intended by the patent in suit;

whereas he should have found that the cover in

defendant's aforesaid device was permanently

fastened in place and was not intended to be de-

tached in the sense of the patent, and could only be

detached by an amount of labor and skill and em-

plojTiient of special tools not available to the aver-

age user, and far beyond what was contemplated by

the patent in suit.

SIXTH EXCEPTION.

The Special Master erred in finding that the al-

leged combination of Claim 6 is present in defend-

ant 's device ; whereas he should have found that the

operation of defendant's device is totally and sub-

stantially different from the structure set forth in

Claim 6, in means, mode of operation, and result,

and without employment of equivalents.
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SEVENTH EXCEPTION.

The Special Master erred in failing to construe

Claim 6 narrowly, in view of the holding of in-

validity of the other [20] claims of the patent

by the Court of Appeals of this Circuit and in view

of the Fisher Patent Number 1,403,854 of Janu-

ary 17, 1922, in the prior art.

EIGHTH EXCEPTION.

The Special Master erred in failing to make any

finding as to invalidity of Claim 6, in view of the

delay in filing the necessary disclaimers by the

plaintiff Bankers' Utilities Company, Inc., for an

unreasonable period following the finding of in-

validity of such other claims by the Coui't of Ap-

peals for this Circuit; whereas he should have

found that the said Bankers' Utilities Company,

Inc., being the owner of the exclusive right to manu-

facture, sell, and use the device of the patent, to-

gether with the right to collect all damages or

profits thereunder for infringement, was, under

the statute, owner of such interest in the patent as

to require it promptly to file a disclaimer in the

United States Patent Office iromediately following

the decision of the Court of Appeals of this Cir-

cuit, wherein a definite finding of invalidity of

certain of the claims had been made.
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NINTH EXCEPTION.

The Special Master erred in finding that the

*'Ambassador spot-welded bank" should be included

in the present accounting.

Respectfully submitted,

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendant and Defendants-Inter-

venors.

Dated August 20, 1930.

Receipt of copy of tho within exceptions to re-

port of Special Master, admitted this 20th day of

August, A. D. 1930.

R. L. DAILY.
HUGH K. McKEVITT.

For Plaintiffs.

[Endorsed] : Filed Aug. 20, 1930. [21]

(Title of Court and Cause—No. 1625-K.)

STIPULATION REGARDING FILING OF
BRIEFS.

IT IS HEREBY STIPULATED by and be-

tween the parties hereto that the matter of the de-

fendant's and defendants-intervenors' exceptions

to the supplemental report of the Special Master

be submitted on written briefs, and that the de-
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fendant and defendants-intervenors may have until

October Tenth, 1930, within which to file their

opening brief, the plaintiffs shall have until No-

vember First, 1930, within which to file their brief,

and that the defendant and defendants-intervenors

may have until November Tenth, 1930, within which

to file their closing brief.

Dated: October First, 1930.

R. L. DAILY,
HUGH K. McKEVITT,

Attorneys for Plaintiffs.

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendant and Defendants-inter-

venors.

[Endorsed] : Filed Oct. 6, 1930. [22]

(Title of Court and Cause—No. 1625-K.)

NOTICE OF MOTION.

To the Above-named Defendants/ Intervenors, Na-

tional Bank Supply Company, Inc., a Cor-

poration, David H. Zell, Inc., a Corporation,

David H. Zell, Personally, and to Charles E.

Townsend, William A. Loftus, and C. P.

Goepel, Their Attorneys:

You and each of you are hereby notified that on

Monday, the 13th day of October, 1930, at the hour

of 10:00 o'clock A. M., or as soon thereafter as
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counsel can be heard, at the courtroom of the above-

entitled court, in the United States Post Office and

Courthouse Building, at the corner of Seventh and

Mission Streets, in the City and County of San Fran-

cisco, State of California, plaintiffs will move the

Honorable Court for a temporary restraining order

or preliminary injunction prohibiting the defend-

ants/intervenors, their agents, officers, attorneys, or

employees from making, using, or selling a book form

savings bank known as the Spot Welded Ambas-

sador Book Form Savings Bank held by the Master

J. E. Trabucco on July 31, 1930, to infringe Claim

6 of the Greer Patent No. 1,460,716.

BOY DAILY,
Solicitor for Plaintiffs. [23]

(Title of Court and Cause.)

MOTION FOR TEMPORARY RESTRAINING
ORDER OR PRELIMINARY INJUNC-
TION.

This motion is brought to prohibit the defend-

ants/intervenors, their agents, employees, attor-

neys, etc., from making, using, or selling a book

form savings bank known as the Spot Welded

Ambassador Bank, or similar banks held by J. E.

Trabucco, Special Master to infringe Claim 6 of

the Greer patent #1,460,716 on the 31st of July,

1930.

ROY DAILY,
Solicitor for Plaintiffs.
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Eeceipt of within motion for temporary restrain-

ing order or preliminary injunction this 10th day

of October, 1930, admitted.

WM. A. LOFTUS,
Attorney for Defendant/Intervenors.

[Endorsed] : Filed Oct. 10, 1930. [24]

(Title of Court and Cause.)

MOTION AND NOTICE OF MOTION.

To the Above-named Defendants/Intervenors, Na-

tional Bank Supply Company, Inc., a Corpo-

ration, David H. Zell, Inc., a Corporation, and

David II. Zell, Personally, and to Charles E.

Townsend, William A. Loftus, and C. P.

Goepel, Their Attorneys:

You and each of you are hereby notified that on

Monday, the 13th day of October, 1930, at the hour

of 10:00 o'clock A. M. or as soon thereafter as coun-

sel can be heard at the courtroom of the above-en-

titled court, in the United States Post Of&ce and

Courthouse Building, at the corner of Seventh and

Mission Streets, in the City and County of San

Francisco, State of California, plaintiffs will move

the Honorable Court for a temporary restraining

order or preliminary injunction, prohibiting de-

fendant/'intervenors, their employees, agents, at-

torneys, etc., from making, using, or selling a book

form savings bank known as the Spot Welded Am-
bassador Bank, held by Special Master J. E.
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Trabucco on July 31, 1930, to infringe Claim 6 of

the Greer Patent No. 1,460,716.

(1) The Circuit Court of Appeals for the Ninth

Circuit in the case of The Bankers Utilities Com-

pany vs. Pacific National Bank et al. (18 Fed.

(2d), page 16), upheld the validity of Claim 6 of

the Greer Patent No. 1,460,716.

(2) The Circuit Court of Appeals for the Ninth

Circuit in the case of Bankers Utilities Company

vs. Pacific National Bank et al. (32 Fed. (2d),

page 105), held that the "Ambassador Book Form
Savings Bank" infringed Claim 6 of the Greer

Patent No. 1,460,716.

(3) Special Master J. E. Trabucco, on July 31,

1930, held that the Spot-welded Ambassador Bank

manufactured by the [25] defendants/inter-

venors was an infringement of Claim 6 of Greer

Patent No. 1,460,716.

(4) That exceptions of defendants/intervenors

to the report of the Special Master was served upon

plaintiff August 20, 1930.

(5) That by stipulation the matter has been

submitted on briefs, the defendant/intervenors

'

brief being due October 10, 1930, the plaintiff's

brief being due on November 1, 1930, and the de-

fendant/intervenors ' reply brief is due on Novem-

ber 10, 1930.

(6) That defendant/interventors, their agents,

employees, jobbers, etc., are flooding the market

with Spot-welded Ambassador Banks similar to

the Bank held to infringe Claim 6 by Special Mas-

ter J. E. Trabucco, and as a result of their flood-
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ing of the market and the cutting of the price,

plaintiffs are irreparably damaged, and as the

months of October, November and December are

the heavy selling months of these Book Form
Savings Banks unless the defendant/intervenors

are restrained from making, using, and selling this

Spot-welded Ambassador Bank, the plaintiffs

herein will suffer such monetary loss and damage

that they can never be reimbursed therefor.

(7) The defendant/intervenors, although they

have knowledge that the Master has held the Spot-

welded Bank to infringe contrary to law and in

gross injustice to these plaintiffs proceed to manu-

facture and sell the infringing Spot-welded Banks

and interfering with plaintiff's business pending

the final decision on the Master's Report.

WHEREFORE, IT IS PRAYED: That de-

fendant/intervenors, their employees, agents, job-

bers, attorneys, officers, and workmen be restrained

from making, using, or selling a bank known as the

Spot-welded Bank or banks similar thereto held

by Special Master [26] J. E. Trabucco, to in-

fringe Claim 6 of the Greer patent, and

Second, that defendant/intervenors be ordered

to desist from said making, using, or selling Spot-

welded Ambassador infringing banks until this

Court makes a ruling on the exceptions to the

Master's Report.

Dated: October 8, 1930.

ROY DAILY,
Solicitor for Plaintiffs. [27]
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(Title of Court and Cause.)

AFFIDAVIT OF MERIT.

Butler F. Greer, being first duly sworn deposes

and says that he is over the age of twenty-one

years and is the said Butler F. Greer, one of the

plaintiffs in the above-entitled action; that on or

about September 18, 1930, while in the city of New
York, State of New York, he called upon the In-

vestors Syndicate, 17 East 42nd Street, New York,

and endeavored to sell them Book Form Savings

Banks manufactured by the Bankers Utilities Com-

pany, Inc., under Claim 6 of the Greer Patent No.

1,460,716; that he had a conversation with a Mr.

Jack Moss, manager of the Investors Syndicate,

the party authorized to purchase Book Form Sav-

ings Banks for said Syndicate, and was informed

by Mr. Moss that they were now buying Spot-

welded Ambassador Book Form Savings Banks

from David H. Zell, Inc., The National Bank Sup-

ply Company, or David H. Zell, personally, that

they were only paying fifty-cents (50^) each for

these banks and the Investors Syndicate could not

afford to pay the price the Bankers Utilities Com-

pany, Inc., asked for their Savings Banks as long

as he could purchase the Spot-welded Ambassador

Bank manufactured by David H. Zell, Inc. Mr.

Jack Moss stated to affiant that the Investors Syn-

dicate had purchased some fifty thousand (50,000)

of the Ambassador Spot-welded Banks.

Affiant is also the president and general manager
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of the Bankers Utilities Company, Inc., the other

plaintiff to this action, and as such officer received

reports from the various agents in the field and

it has been directly reported to him that the de-

fendants/intervenors in this action are cutting

prices and flooding the market with Spot-welded

[28] Ambassador Book Form Savings Banks in

spite of the fact that the said defendants/interven-

ors have knowledge that the said Bank was held by

Master J. E. Trabucco to infringe Claim 6 of the

Greer patent; that the fall of the year is the time

the peak of the selling of the Book Form Savings

Banks is reached and every sale w^hich is lost to

plaintiffs because of the underselling by defend-

ants/intervenors of Book Form Savings Banks man-

ufactured under Claim 6 of the Greer Patent No.

1,460,716 will cause irreparable injury to these

plaintiffs because for the sale so lost plaintiffs

can never secure adequate monetary reimbursement

for such sales.

Other than this deponent sayeth not.

BUTLER F. GREER.

Subscribed and sworn to before me this 10th

day of October, 1930.

[Seal] ELEANOR J. SMITH,
Notary Public in and for the City and County of

San Francisco, State of California. [29]
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(Title of Court and Cause.)

POINTS AND AUTHORITIES IN SUPPORT
OF PRELIMINARY INJUNCTION OR
TEMPORARY RESTRAINING ORDER.

The Circuit Court of Appeals for the Ninth Cir-

cuit in the case of Bankers Utilities Company vs.

Pacific National Bank (18 Fed. (2d), page 16)

sustained the validity of Claim 6 of the Greer

patent and held that the book bank manufactured

and sold by defendant-intervenors were infringe-

ments thereof.

The Circuit Court in another case, the Bankers

Utilities Company vs. Pacific National Bank (32

Fed. (2d), page 105), held that the modified struc-

ture of the defendant-intervenors known as the

Ambassador also infringed Claim 6 of the Greer

Patent.

Special Master J. E. Trabucco, on July 31, 1930,

on an accounting between the parties hereto held

that the modified structure known as the Spot-

welded Ambassador Bank manufactured and sold

by defendant-intervenors infringed Claim 6.

The original complaint alleged that the title

rested in the plaintiffs, which allegation of title

was not disputed by defendant-intervenors.

I.

Findings of a Master should be taken as pre-

sumptively correct and should be followed.

Wrigley vs. Larson, 5 Fed. (2d) 731.
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Cimiotti Unhairing Co. vs. American Fur

Company, 158 Fed. 171.

Fullerton vs. Anderson-Barngrower Mfg. Co.,

166 Fed. 443.

Continuous Glass Company vs. Schertz Glass

Co., 219 Ted. 199.

Merrell-Soide vs. Powdered Milk Co., 2 Fed.

(2d) 107. [30]

II.

Where an infringing device is shown to have

been made before suits brought, the charges of

the bill will be held broad enough to cover subse-

quent charges of structure which also infringe

and successive preliminary injunctions may issue

to cover each and all of such modified forms.

Westinghouse vs. Christensen, 121 Fed. 558.

III.

A prima facia case for a temporary restraining

order or preliminary injunction is made when

plaintiff shows

a. Validity of patent.

b. Defendants' infringement.

c. Plaintiff has title.

McMaster vs. Daugherty, 219 Fed. 219.

Respectfully submitted,

ROY DAILY,
Solicitor for Plaintiffs.

Receipt of within motion and notice of motion

this 10th day of October, 1930, admitted.

WM. A. LOFTUS,
Attorney for Defendant Intervenors.

[Endorsed] : Filed Oct. 10, 1930. [31]
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(Title of Court and Cause.)

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 1st day of December,

in the year of our Lord one thousand nine

hundred and thirty. Present: The Honorable

FRANK H. KERRIGAN.

MINUTES OF COURT—DECEMBER, 1, 1930—

ORDER SUBMITTING EXCEPTIONS TO
REPORT OF SPECIAL MASTER.

Upon motion of Thos. J.' Goulden, Esquire, ap-

pearing on behalf of defendant, it was ORDERED
that the exceptions to the report of the Special

Master stand submitted. [68]

(Title of Cause.)

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 8th day of December, in

the year of our Lord one thousand nine hun-

dred and thirty. Present: The Honorable

FRANK H. KERRIGAN.
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MINUTES OF COURT—DECEMBER 8, 1930—

ORDER SUSTAINING EXCEPTIONS TO
RE1>0RT OF SPECIAL MASTER AND
DENYING MOTION FOR INJUNCTION,
ETC.

This case came on regularly this day for hear-

ing of the motion for injunction herein. Counsel

for respective parties being present, IT IS OR-
DERED that the exceptions to the report of the

Special Master as to "Spot-well Banks," hereto-

fore submitted, be and the same are hereby sus-*

tained, and said Master is hereby directed to ex-

elude said Banks from the accounting now in

progress. Further ORDERED that said motion

for injunction be and the same is hereby denied.

At request of counsel for plaintiffs ORDERED
that exceptions to said orders be and are entered.

[69]

(Title of Court and Cause.)

NOTICE OF MOTION.

To the Pacific National Bank, Defendant, National

Bank Supply Company, Inc., David H. Zell,

Inc., and David H. Zell, Defendant/Interve-

nors, C. P. Goepel, Charles E. Townsend, and
William A. Loftus, Their Attorneys.

You will please take notice that on Saturday,

January 17, 1931, at 10:00 o'clock A. M., or as

soon thereafter as the matter can be heard in the
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courtroom of the above-entitled court at the Fed-

eral Post Office Building, Seventh and Mission

Streets, San Francisco, California, plaintiff will

ask the court or Judge to approve the statement

of evidence in condensed form as provided by

Equity Rule 75, and ask that the same be approved

by the court or the Judge as a correct statement

of all the evidence in the above-entitled action.

ROY DAILY,
HUGH K. McKEVITT,

Attorneys for Plaintiffs. [70]

(Title of Court and Cause.)

MOTION FOR APPROVAL OF STATEMENT
OF EVIDENCE.

Comes now the plaintiff above-named and moves

the above-entitled court to approve the statement

of evidence as being a true, complete, and properly

prepared statement of all the evidence that was

introduced and used by the above-entitled court on

the motion for preliminary injunction.

This motion is based upon all of the proceedings

and exhibits of records in the above-entitled case

and upon all of the original records and exhibits

on file in this court.

BANKERS UTILITIES COMPANY,
INC., and

BUTLER P. GREER,
By ROY DAILY,

HUGH K. McKEVITT,
Attorneys for Plaintiffs. [71]
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(Title of Court and Cause.)

AUTHORITIES IN SUPPORT OF MOTION.

Equity Rule 75.

Buesell vs. United States, 258 Fed. 811.

Great Northern Railway Company vs. United

States, 254 Fed. 522.

ROY DAILY,
HUGH K. McKEVITT,

Attorneys for Plaintiffs.

Due service of within Notice of Motion, Motion

for Approval of Statement of Evidence, Author-

ities in Support of Motion this 5th day of January

1931, admitted.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,
C. P. GOEPEL,

Attorneys for Defendant and Defendant Inter-

venors.

[Endorsed] : Filed Jan. 6, 1931. [72]

(Title of Court and Cause.)

STATEMENT OF EVIDENCE IN CONDENSED
FORM AS PROVIDED BY EQUITY RULE
75.

The motion for preliminary injunction was con-

solidated with and came on for hearing at the same

time as exceptions to report of the Special Master.
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The Court in passing upon and overruling the mo-

tion for preliminary injunction considered the

Master's Report, and exhibits taken before the

Special Master which was the only evidence consid-

ered by the Court on the motion for the preliminary

injunction. In compliance with Equity Rule 75 to

avoid needless repetition, the following condensa-

tion of the evidence including the Master's Report

in full is to be considered as all of the evidence and

record in this case:

STATEMENT OF EVIDENCE.

TESTIMONY OF MAURICE M. BALSAM, FOR
DEFENDANTS.

MAURICE M. BALSAM, the first expert for

defendants, testified concerning the art of spot-

welding and in brief bi ought out the fact that spot-

welding comprised the passing of a current of elec-

tricity through two pieces of metal in such man-

ner as to fuse them [73] together into one. The

witness demonstrated with a '* spot-welded bank,"

of defendants' manufacture (Tr., pages 846-849,

Vol. 2) that the weld itself will not break, if prop-

erly made, but that rather the material around the

weld would give way if enough pressure is applied

in different directions to the metals.

TESTIMONY OF PROFESSOR W. S. MORLEY,
FOR DEFENDANTS.

PROFESSOR W. S. MORLEY, of the Univer-

sity of California, and a witness for defendants, tes-
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(Testimony of Professor W. S. Morley.)

tified (commencing Tr., page 530, Vol. 6) that he

made a careful examination of the defendants'

'*spot-welded bank," and particularly of the points

thereon where the tongues of the stiffening boards

were attached by welding to the case. A weld, so

the witness testified, comprises the passing of a

current of electricity through two contiguous metals

and thereby forming a permanent joint in which a

continuity of the metal is formed by the under-

growth of the crystals of which the metal is made

up. The witness produced photographs of the

welds so examined, and it appeared therefrom that

the metal of the tongues and the metal of the case

had been fused into a unitary structure at points

where the welds occurred.

TESTIMONY OF MORTIMER 0. LYDDANE,
FOR DEFENDANTS.

MORTIMER C. LYDDANE, patent expert for

the defendants, after stating his qualifications, pro-

ceeded to testify concerning Claim 6 of the Greer

patent and its scope as controlled by the prior art

of record, the decisions of the Circuit Court of Ap-

peals, and the disclaimer of Greer which had been

made to other claims of the patent (Tr., commencing

page 883, Vol. 2). The witness pointed out that

the novelty of Claim 6 resided in the specifically

defined means for attaching the cover to the case,

namely, the easily bendable tongues of the stiffen-

ing boards co-oj)erating with the slots of the case
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(Testimony of Mortimer C. Lyddane.)

lid to provide ready [74] attachment and de-

tachment. The testimony further brought out the

point that a savings bank, not embodying the exact

structure defined by Claim 6 or a bank in

which the parts, though the same did not func-

tion in the manner defined by this claim, would

not infringe the Greer patent. It was pointed

out that the "spot-welded bank" embodied a con-

struction in which the tongues of the stiffening

boards were not passed through slots in the case,

but were joined to the case by welding, and that the

welds constituted a permanent molecular union of

the metals of the tongues and case. The witness

testified that the j^ermanent attachment of the

tongues of the stiffening boards to the case did not

permit easy detachment of the cover from the case

in the sense in which Claim 6 of the Greer patent is

construed. In comparing the "spot-welded bank"

with the Ambassador Bank, held to infringe Claim

6, it was pointed out that the lugs of the stiffening

boards, when as, and if cut through to detach the

cover from the case, still remained affixed to the

case, thereby destroying the complete envelope cov-

ering to the extent that the removed stiffening

boards could not again be utilized for the purpose

for which they were intended. Various other points

contended by defendants ' counsel to show the '

' spot-

welded bank" to be outside the scope of Claim 6

were brought out during the examination of Mr.

Lyddane, but those parts of the testimony above

briefly given are believed to be sufficiently com-



National Bank Supply Company, Inc., et al. 47

(Testimony of John A. Siebert.)

prehensivc for the purpose of infornriin^ tlie Court

as to what is believed to be most important of de-

fendants' contentions.

TESTIMONY OF JOHN H. SIEBERT, FOR
PLAINTIFFS.

The first expert witness testifying on behalf of

plaintiff was JOHN A. SIEBERT, who qualified

as a mechanic and an expert in the art of spot-

welding (Tr., commencing page 228, Vol. 5). The

witness demonstrated with a set of specially made

tools the manner in which the tongues of the stiffen-

ing boards [75] of the cover could be cut in two

to detach the cover from the bank case. In mak-

ing the demonstration, the witness used a "spot-

welded bank" of defendants' manufacture and cer-

tain cutting tools which were adapted to cut through

the tongues without damaging the case of the bank.

The point where the spot-weld joined one of the

stiffening boards with the bottom of the case was

also cut through or broken by means of these spe-

cially made tools to permit the detachment of this

stiffening board from the case. The demonstra-

tion resulted in the complete detachment of the en-

velope covering of the bank and from the case

thereof, one of the stiffening boards of the cover

being minus the tongues, which were still welded

and attached to the case lid. The case of the bank

was apparently complete in itself and was in condi-

tion to be again recovered. One of the stiffening

boards was ^Ndthout its tongues, and could not be
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again used for the purpose for which it was origi-

nally intended. After this demonstration was com-

pleted, the meeting was adjourned to the factory of

the Larkins Specialty Manufacturing Co., and the

witness proceeded to show how the bank case from

which the cover had been removed could again be

recovered with another envelope covering. The wit-

ness took another cover, in which the fabricoid and

stiffening boards were similar to those previously re-

moved from the case, and after having at-

tached one of the stiffening boards of the cover

to the bottom of the case, proceeded to spot-weld

the tongues of the other stiffening board to the

lid of the case. After this demonstration was

finally concluded, the old case was satisfactorily

recovered with a new envelope covering, the com-

pleted product having all the appearances of a

conmfiercially salable book form savings bank.

TESTIMONY OF PAUL D. FLEHR, FOR
PLAINTIFFS.

The next expert for plaintiffs, PAUL D. FLEHR,
a patent attorney with offices in San Francisco (Tr.,

commencing [76] page 294, Vol. 5), testified that

Claim 6 of the Greer patent was a combination claim

in which the elements were '

' a casing, a covering for

the case simulating the binding of a book, and

stiffening boards for the cover," the combination

being characterized by the fact that the covering

was detachably secured to the case. The witness
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testified that the securing of the tongues of the

stiffening boards to the case did not constitute a

permanent connection, that the cover could be re-

moved from case without damaging the case, and

that a nev^ cover could be applied to the case in place

of the one removed. The witness pointed out that

in view of the two previous decisions of the Cir-

cuit Court of Appeals, Claim 6 should be construed

as being a three element claim in which the co-op-

erating tongues and slots constituted but one means

for detachably securing the cover to the case. The

witness further testified that the '\spot-welded

bank '

' had all the elements of claim 6, and that even

though the tongues of the stiffening boards did not

extend through slots in the case, but were rather

fastened securely to the outside thereof, the claim

was, nevertheless, infringed by this structure.

TESTIMONY OF BALDWIN VALE, FOR
PLAINTIFFS.

BALDWIN VALE, Patent Expert for the plain-

tiffs, testified (Tr., commencing page 374, Vol. 5)

that he had examined and compared the construc-

tion of the "spot-welded bank" with the original

Ambassador Bank, held by the Circuit Court of Ap-

peals to infringe Claim 6 of the Greer patent, and

had been unable to find any difference in the two

constructions, except the specific means for attach-

ing the cover to the case. This specific means for

attaching the cover to the case, so the witness testi-

fied, did not take the "spot-welded bank" from
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without the scope of Claim 6, for the reason that the

old cover could still be removed from the case and

a new cover [77] substituted without damaging

the case.

DEFENDANT'S REQUESTED ADDITIONAL
TESTIMONY OF PROFESSOR W. S. MOR-
LEY.

TESTIMONY OF PROFESSOR W. S. MORLEY,
FOR DEFENDANT/INTERVENORS (RE-

CALLED).

PROFESSOR W. S. MORLEY was called as a

witness on behalf of defendant/intervenors, was

duly sworn, and testified as follows

:

Direct Examination.

(By Mr. GOEPEL.)
I am fifty-five years old and am a teacher in the

Department of Metallurgy of the University of Cali-

fornia. I have been engaged in the Study of Metal-

lurgy for twenty-five years, having received a de-

gree of B. S. from the University of California.

Defendant's Exhibit 54, a spot-welded bank man-

ufactured by the Zell Company, was received in

evidence.

I was requested to examine the method by which

the outer cover was placed and to make a critical

examination of the welded points. To do that I did

some filing. I had some difficulty and so I took

my snips and cut in at opposite corners at what I
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considered a fair cross-section, and these sections

I took out, which correspond to the other corners,

and a section was taken through horizontally.

These sections were polished for this sort of work

for examination, and the various specimens put

under the microscope and photographs and these

photograj)hs I gave to Mr. Goepel.

Defendant's Exhibits No. 55-A and 55-B, two

micro photographes of parts taken from Exhibit 54,

were received in evidence as Defendant's Exhibits

55-A and 55-B.

The entire width of the welds were examined

under the microscope from one side to the other.

Beginning at one side no break was shown. And
clear across the other side no break was shown. In

between possibly %ths across the distance [78]

there was a continuity of metal and this continuity

of metal is made up. There is no break at all and

the metal is as one metal from one side of the weld

to the other.

These photographs show that the metal is contin-

uous from one end to the other and of the same com-

position; that the lid of the box and the lug of the

cover were made to be one ; that this is known as a

spot-weld, which is the joining of two metals, iron

ordinarily, by having a clean surface, placing them

together, and by means of an electric current raising

the temperature to the softening point and pressing

together, and then removing the pressure, and the

weld is a continuous one. This continuous joint is

formed by the contact at a high temperature, of the
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two pieces of metal and by undergrowth of the crys-

tals at this temperature. The undergrowth is just

as precise and clear-cut as if the metals were fused.

Q. And the continuous joint, how is that formed?

A. This continuous joint is formed by the contact

at a high temperature, of the two pieces of metal

and by undergrowth of the crystals at this tempera-

ture. The undergrowth is just as precise and clear-

cut as if the metals were fused.

The photographs I referred to were made under

my supervision on a micro-photograph apparatus

which magnified the subject 100 diameters. From
an examination of them the crystalline character

shows up the same as the specimen itself.

(The witness was asked to examine Defendant's

Exhibit No. 54 and to look at the different welds

along the lid and the lugs and also the weld on the

bottom of the box.)

I find these welds are of the type known as spot,

or resistance welds having an undergrowth of crys-

tals.

Defendant's Exhibit No. 57, a spot-welded bank

manufactured by defendants was received in evi-

dence. [79]

(The witness was asked to examine Exhibit No.

57 and to look at the different welds along the lid

and the lugs.)

I find these welds are properly made where there

is complete union of metals and a complete under-

growth. This also applies to the welds on the

bottom of the box.
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By resistance weld I mean one in which resistance

is used as a means of developing heat at the point of

contact. There is a high current density at the

point at which the weld takes i)lace. The heat is

developed at the point of equation. R is the resis-

tance in ohms and I is the current in amperes. It

is the square of the current in resistance. At the

point of these wires there is a high density and

the heat is developed and the metal brought to the

softening point. I find in Defendant's Exhibit 19

the welds along the lid and lugs and those on the

bottom of the box are typical welds.

Defendant's Exhibits 58-A, 58-B and 58-C are

sample spot-welds in which the metal is brought

to a fusion point and pressure applied. These

were received in evidence.

I find these spot-welds all possess the same char-

acteristics, namely, that the metal has been welded

together and are not detachable; that they cannot

be torn apart without disrupting the metal on the

side of the weld.

I have made an investigation as to the meaning

of the word "detachable" in the arts and find the

term "detachable" as used in the mechanic's of arts

is used to signify that part of a device that can be

easily replaced by a similar or identical part, or

by the use of a similar looking device, as, for in-

stance, an automobile wheel or rim, or by the sim-

ple tools used by an ordinary person. Referring to

Defendant's Exhibits 54, 57 and 19, I would say

from my examination that the covers of the three
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banks were not detachable. I first considered this

question of detachability when I cut these welds

[80] off and the ordinary tools of the shop, the

ordinary file tools, were too large and clumsy and I

had to resort to the cutting shears and practically

destroyed the cover, as you see.

Redirect Examination.

(By Mr. GOEPEL.)
The diagram made on the back of Defendant's

Exhibit 55-B was 100 times to show that inter-

growth took place. In the usual and customary

way I polished and etched the place to bring out the

interval. I needed two photographs to show the

intergrowth of metal. I wanted to show the dis-

tinct gap and then in the other the continuity of the

metal. It is always customary to make diagram-

matic sketches of tests to act as a medium of explan-

ation.

Looking at Defendant 's Exhibit No. 19 and Plain-

tiff's Exhibit No. 122-B, I would not say that the

stiffening board in either are in the same condition

now as they were in before they were welded to-

gether. They are damaged. Looking at Defend-

ant's Exhibit 58-A, I would say that in it they are

bent and not in the same continuity. Some of the

material is carried over from one to the other. In

other words, the condition of those parts shows

the material displaced so that they are in a differ-

ent condition than formerly.

Mr. GOEPEL.—That is all."
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PLAINTIFF '8 REQUESTED ADDITIONAL
TESTIMONY AFTER DEFENDANT'S RE-
QUESTED ADDITIONAL TESTIMONY OF
PROFESSOR W. S. MORLEY.

Cross-examination.

PROFESSOR MORLEY was banded Plaintiff's

Exhibit No. 100 and 122-A, wbieh exbibit was simi-

lar to Exbibit No. 57. He testified tbat it was not

detachable, but he did say, how^ever, that it had

been removed. And he further said at Tr. 550 that

the cover on Exhibit 57 could be detached from the

case. Professor Morley stated that all of his in'ior

testimony [81] referred to the spot-welding of

the lugs on the lid, and that the detachability re-

ferred to the lugs on that piece of metal. At Tr. 552

he said that the cover was not permanently attached.

At Tr. 553 he said that in the extreme definition of

the word ''detachable" the cover was detachable.

"Mr. GOEPEL.—Pointing to the bottom of the

case.

Mr. DAILY.—Are some of those points slightly

discolored ?

A. Probably.

Q. What is the cause of that discoloration?

A. The heat of the current and the pressure.

Q. How much heat would it take to make that

discoloration ?

A. I should not want to say offhand.

Q. In your estimation, looking at this Exhibit

No. 57, and this exhibit here, 54.
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A. I would say up into the red heat, 1100, 1,000

figures.

Q. You are familiar with spot-welding, are you,

Professor? A. Yes.

Q. Would you say that this Exhibit No. 131 has

ever been used for spot-welding?

A. I could not say.

Q. You do not know whether it has or not?

A. No.

Q. Well, now, you have seen spot-welding ma-

chines? A. Yes.

Q. How would you say you could spot-weld the

bottom, this bottom part of the case, to that part

of the case? The stiffening board; we call this

the stiffening board, and we call that the case.

A. Yes. Why, there are various styles of spot-

welding machines. Big ones and little ones. In

this case it [82] must be a small machine. And
it is simply used by putting the back on here.

Q. The bottom of the case?

A. The bottom of the case.

Q. Refer to Defendant's Exhibit No. 121. I will

ask you to tell the Court how you could put that

spot-weld on there.

A. This would have to be off.

Q. No. That is the way it is spot-welded. Could

you spot-weld it that way?

A, I do not know whether I could.

Q. I am asking, from your experience now; you

are an expert. A. Yes.

Q. Could you spot-weld that cover here on to

the bottom of this case? A. I might.
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Q. How? Just describe how you would do it?

A. By applying current here.

Mr. DAILY.—He is pointing to the bottom of the

case.

A. And pressure at a point here, and the current

would be concentrated and a unity of metals would

occur.

Q. What would happen to the fabrikoid?

A. It might be slightly tarnished.

Q. If you were putting a spot-weld simply to

57, and if you have a 900 to 1200 centigrade heat,

what would happen to the fabrikoid? Would it

burn the fabrikoid? A. I do not think so.

Q. If you were to use this gooseneck at a tem-

perature of from 900 to 1200 degrees C, what would

be the temperature of this gooseneck?

A. Copper melts at 1,000. [83]

Q. If you were to put 1200 degrees C. on that

that would melt? A. Surely.

Q. Then you could not use that for any length of

time? A. Not at 1200.

Q. Could you use it much at 900? A. Yes.

Q. How much?

A. It depends on the amoimt of heat energy,

—

energy rather than temperature.

Q. So that if you were putting spot-welds on

there how many times would you say that you could

use that gooseneck?

A. It might be used an indelimte number of

times.

Q. And at what degree does this commence to

heat up to reach the melting point?
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A. It is a question of quantity heat and not a

question of degrees.

Q. Could you use it at the rate of 250 times an

hour? Could that be done at between 900 and

1200 degrees'? A. No.

Q. "No" what?

A. It would not be at that temperature. It is

a Yeiy high conductor of heat. Unless thoroughly

insulated it might heat up. It is a good conduc-

tor of heat.

Q. And retains it? A. No.

Q. When you reach a melting point of 1,000 de-

grees do not the molecules of that break down?

A. When that melts it breaks down.

Q. And begins to run?

A. And begins to run. [84]

Q. Anything over 1,000 degrees? A. Yes.

Q. And this becomes fluid?

A. It becomes fluid, yes.

Q. And would not be solid any longer ? A. No.

Q. Now, will you examine the spot-weld here.

Is there a spot-weld in the bottom of this case?

A. I could not say frankly whether there is or

not. There might be one there.

Q. Will you please take a look at it from the

inside and see if you can find a spot-weld there or

not, referring to the bottom of the case.

A. I would not want to testify there was a spot-

weld there.

Q. Would you say there was not a spot-weld

there? A. I could not say that either.

Q. Then you do not know? A. I do not know.
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Q. Assuming that there is a spot-weld, would you

say that this is a permanent attachment?

A. Yes.

Q. What degree of heat would you have to have

before metals fused together?

A. It depends on the metal.

Q. This is copper. What degree of heat would

bring it to the fusion point? This is cold-rolled

steel? A. That is copper plate.

Q. What would be the fusion point of those two

metals ?

A. The fusion point is different from the grain

growth point. The grain growth takes place be-

tween 900 and 1200, whereas the fusion takes place

at 1400. [85]

Q. No fusion takes place until you reach 1400?

A. 1500 or 2,000.

Q. Take these two pieces of cold-rolled steel.

A. Yes.

Q. In your estimation there would not be a fusion

point until you reached 1500 or 2,000?

A. Exactly.

Q. Would you say that it took 1400 or 1500 de-

grees to attach this?

A. Not at all. The alpha and the gamma fuse

at 900.

Q. What is the alpha? A. Below 900.

Q. What is the beta?

A. It is supposed to take place at about 850.

Q. What is the gamma? A. 900 to 1,000.

Q. And what is above that? A. The beta.

Q. The beta is 1,000? A. No, around 850.
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Q. Now, what first? A. The gamma first.

Q. And what heat would that be?

A. Between 900 and 1200.

Q. And any metal over 1200 would be liquid if

it was copper?

A. The copper is oxidized. It is highly infus-

ible.

Mr. GOEPEL.—He answered on the box.

Mr. DAILY.—Re-state that answer.

A. This is a thin coating of copper and instead

of melting it bums, as copper has a high meZing

point.

Q'. What happens to the cold-rolled steel under

the [86] copper?

A. There isn't time enough for oxidation. With

the temperature and the pressure to flow together

and the crystals intergrain as my photographs

have shown.

Q. Does the copper flow off in effect on the cold-

rolled steel as it is spot-welded?

A. No. If it were a thick weld, but in a thin

weld, no.

Q. What happens to the copper when this fusion

takes place? A. When it is oxidized it is gone.

Ql It goes off into the air? A. No.

Q. What happens?

A. It becomes brittle and goes into dust.

Q. That they were two separate pieces of metal

in the beginning?

A. Yes, and when they were heated to 1100 or

1200 and put under pressure there was an inter-

growth and continuity of metal.
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Q. And does this illustrate that there was a 1100

or 1200 C. in accomplishing that? A. Yes.

Q. Then in truth and in fact there was between

1100 and 1200 degrees C. applied to this?

A. Yes.

Q. And the same applies to the bottom?

A. Yes.

Q. At which point copper is liquid.

A. Copper liquifies at 1,000. [87]

TESTIMONY OF JOHN A. 8IEBERT, FOR
PLAINTIFFS.

JOHN A. SIEBERT, a witness for the plaintiff

at Tr. 245 and 246 had to use a gooseneck made out

of copper on the bottom of the spot-welding ma-

chine, as the gooseneck was necessary to spot-weld

the stiffening board to the bottom of the case in

order that he could get between the fabrikoid cover

and the stiffening board. Spots appeared on this

gooseneck which were made by using 120 volts of

very hot heat and the gooseneck gets hot and the

upper point embosses it into the lower. The goose-

neck could be used about 200 times. He said to

do this required a difficult operation and could not

be done with much rapidity—not over about sixty

an hour. He demonstrated the difference between

commercial spot-welds which were easily broken

and real spot-welds, and he said that whenever a

perfect spot-weld was made, it was always dark.

(See Plaintiff's Ex. No. 127.) He further said

that by using a gooseneck in the manner in which
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was demonstrated by him, it would effect the fab-

rikoid, by using the gooseneck it would get hot and

would burn the cover or the fabrikoid.

At Tr., 263, Vol. 5, he testified as follows:

Q. "Have you that gooseneck with you you had

yesterday? A. Yes, I have it right here.

Q. Now, if you use that gooseneck on spot-weld-

ing stiffening boards of the corners on to the case

of the bank, could that be used continually for a

period of 8 hours consecutively?

A. It could not be used constantly without having

a special preparation. It would have to be stopped

in between in order to help the heat to escape from

the gooseneck.

Q. What heat do you mean? [88]

A. The heat that is created by the welding of

the case that would transfer itself through into

the horn.

Q. You mean to say this gooseneck would be-

come hot by spot-welding on it?

A. It would become red hot from continued spot-

welding.

Q. About how many spot-welds would it take to

become hot?

A. If that were continuous welding, it wouldn't

take more than 200 spot-welds to get it red hot.

Q. Then what would happen to the fabrikoid

covering on it?

A. Naturally it would melt and lose its form

and burn if held too long on it.

Q. Then in your opinion it is not practicable
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to spot-weld on one machine for 8 hours contin-

uously 750 backs during that period of time?

A. In order to make a perfect spot-weld it is

impracticable to make that amount of spot-welds

a day.

TESTIMONY OF MORRIS KAPLAN, FOR
PLAINTIFFS.

MORRIS KAPLAN, superintendent for David

H. Zell, Inc., called as a witness by the plaintiff,

testified at Tr., 1644, in response to a question

of how he spot-welded the bottom to the cover of

the case that: "The box goes into the brass band

and the pin goes under, one pin goes under between

the cover and the box, and one pin goes from the

top, and that is how it welds. The die comes down

and welds one time on the top and one time on the

bottom. They weld together." He said that they

could not spot-weld through the fabrikoid covering

because they tried that and the cover burned. [89]

TESTIMONY OF DAVID H. ZELL, FOR DE-

FENDANTS.

DAVID H. ZELL, a witness called for the de-

fendant, testified at Tr., 630 that he had difieulty

in applying the spot-welding to the bottom of the

case and the special attachment to the welder is

made flat and by applying pressure, it bent. The

spot-welder would come in underneath the fabric

and clamp the bottom of the box to the cover or
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stiffening board, and the attachment would have

to be inserted between the leather cover and the

stiffening board and the other part of the spot-

welder would go on the upper surface of the bottom

of the case.

The foregoing narrative statement of the evi-

dence is hereby allowed and approved and the same

is hereby ordered filed as a statement of the evi-

dence to be included in the record on appeal in the

above-styled cause as provided in Paragraph (b)

of Equity Rule 75.

Approved.

FRANK H. KERRIGAN,
Judge.

San Francisco, California, February 9th, 1931.

Receipt of within statement of evidence in con-

densed form as provided by equity rule 75 this 7th

day of February, 1931, admitted.

WM. A. LOFTUS,
Attorney for Defendant/Intervenors.

[Endorsed] : Filed Feb. 9, 1931. [90]

(Title of Court and Cause.)

STIPULATION AS TO MODE OF PROCE-
DURE ON PRELIMINARY INJUNCTION.

It is hereby stipulated by and between the par-

ties hereto that at the calling for hearing of plain-

tiff's motion for preliminary injunction, it ap-
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peared that the Court had before it for considera-

tion and decision the matter of defendants—and

defendants-intervenor's exceptions to the Report

of the Special Master and expressed a preference

to consider jjlaintiff's motion for preliminary in-

junction simultaneously with the consideration of

said exceptions.

That thereupon counsel for the respective par-

ties in open court orally agreed that plaintiff's

motion for preliminary injunction should abide

by and conform to the decision and order of the

court relative to said exceptions of defendant and

defendants-intervenors.

ROY L. DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiff.

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Solicitors and Counsel for Defendants, and Defend-

ants/Intervenors.

[Endorsed] : Filed Feb. 4, 1931. [91]

(Title of Court and Cause.)

PETITION OF PLAINTIFFS, BANKERS
UTILITIES COMPANY, INC., A CORPO-
RATION, AND BUTLER F. GREER, FOR
AN ORDER ALLOWING APPEAL.

The plaintiffs in the above-entitled action.

Bankers Utilities Company, Inc., a corporation,
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and Butler F. Greer, and each of them, feeling

themselves aggrieved by the order made and en-

tered in the above-entitled cause on the 8th day

of December, 1930, overruling the Special Master's

report that the "Spot Welded Ambassador Bank"

manufactured by the defendants-intervenor in-

fringed Claim 6 of Greer Patent No. 1,460,716, and

further denying plaintiffs' motion for a pre-

liminary injunction against the defendants-inter-

venor from infringing Claim 6 of the Greer Patent

by the manufacture ''Spot Welded Ambassador

Book Form Savings Bank" come now, by their

solicitors and counsel, and pray this Court for ancZ

order allowing the said plaintiffs, and each of them,

to prosecute and appeal from the said order, and

from the said final decree, to the Honorable United

States Circuit Court of Appeals for the Ninth Cir-

cuit, under and according to the laws of the United

States in that behalf made and provided for, and

also that an order be made fixing the amount of se-

curity which the said plaintiffs shall give and fur-

nish upon such appeal.

EOY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within petition of plaintiffs.

Bankers Utilities Company, Inc., a corporation,

and Butler F. Greer, order allowing appeal this

day of December, 1930, admitted.

Attorney for Defendant-Intervenors.

[Endorsed] : Filed Dec. 27, 1930. [92]
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ASSIGNIMENT OF ERRORS OF PLAINTIFFS,
BANKERS UTILITIES COMPANY, INC.,

A CORPORATION, AND BUTLER F.

GREER.

Now comes Bankers Utility Company, Inc., a

corporation, and Butler F. Greer, plaintiffs in the

above-entitled cause, and specify and assign the

following as errors upon which they will rely upon

their appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the order

made and entered in the above-entitled cause on

the 8th day of December, 1930, ordering, decreeing

and sustaining the defendants-intervenors objec-

tions to the Special Master's report, dated Jidy

31, 1930, and ordering that the "Ambassador Spot

Welded Bank" did not infringe Claim 6 of the

United States Letters Patent No. 1,460,716, issued

on July 3, 1923, to Butler F. Greer, and further

ordering, decreeing and denying plaintiffs' applica-

tion for a preliminary injunction against defend-

ants-intervenor, enjoining them from manufactur-

ing a device known as the "Ambassador Spot

Welded Bank," and ruling that the said "Am-
bassador Spot Welded Bank" did not infringe

Claim 6 of United States Letters Patent No. 1,-

460,716, issued on July 3, 1923, to Butler F. Greer.

1. That the above-entitled court, to wit, the Dis-

trict Court of the United States for the Northern

District of California, Southern Division, erred in
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granting the exception to the Master's report of

defendants-intervenors, and each and every part

thereof, because said exception was in violation of

the mandate of the United States Circuit Court of

Appeals, and in excess of the jurisdiction of said

District Court in carrying said mandate into effect.

2. Said Court erred in allowing defendants-in-

tervenors' exception to the Special Master's report,

dated July 31, 1930, and holding that the "Am-
bassador Spot Welded Bank" manufactured [93]

by defendants-intervenors, were noninfringing de-

vices coming within the scope of Claim 6 of United

States Letters Patent No. 1,460,718, issued on July

3, 1923, to Butler F. Greer, one of the plaintiffs

herein.

3. Said Court erred in permitting defendants-

intervenor to prosecute their exception to the Mas-

ter's report because said exception was and is in

violation of, and contrary to, the mandates of the

Circuit Court of Appeals for the Ninth Circuit.

4. Said Court erred in not sustaining the Spe-

cial Master's report, dated July 31, 1930, decreeing

that the "Ambassador Spot Welded Bank" manu-

factured and sold by defendants-intervenor, in-

fringed Claim 6 of United States Letters Patent

No. 1,460,716, issued on July 3, 1923, to Butler F.

Greer.

5. Said Court erred in sustaining defendants-

intervenors exception to the Special Master's re-

port, dated July 31, 1930, and decreeing that the

device known as the "Ambassador Spot Welded

Bank" was not an infringement of Claim 6 of
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United States Letters Patent No. 1,460,716, dated

July 3, 1923, to Butler F. Greer.

6. Said Court erred in not granting plaintiffs'

application for a preliminary injunction against

defendants-intervenor from manufacturing, using

and selling a device known as the "Ambassador

Spot Welded Bank," which device is an infringe-

ment of Claim 6 of United States Letters Patent

No. 1,460,716.

7. Said Court erred in not adjudging and de-

creeing that defendants-intervenor had infringed

Claim 6 of said United States Letters Patent No.

1,460,716.

8. Said Court erred in not adjudging and de-

creeing that defendants-intervenor had infringed

Claim 6 of said United States Letters Patent No.

1,460,716, with their modified [94] savings bank

device known as the "Ambassador Spot Welded

Bank."

9. That the orders and refusals to grant the

temporary injunction are against the manifest

weight of the evidence.

10. That the decree, orders and refusal to grant

temporary injunction are contrary to law.

11. That the decree, order and refusal to grant

temporary injunction are contrary to the mandate

of the Circuit Court of Appeals for the Ninth Cir-

cuit.

In order that the foregoing assigimient of errors

may be and appear of record, the said plaintiffs

present the same to the Court and pray that such

disposition may be made thereof as is in accord-

ance with the laws of the United States.
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WHEEEFORE, said plaintiffs pray, and each

of them prays, that said decrees, orders and re-

fusals to grant a temporary injunction be reversed

and recalled, and that said United States District

Court in and for the Southern Division of the

Northern District of California, Third Division,

be directed to enter a decree in favor of said plain-

tiffs and against the Pacific National Bank, a Na-

tional Banking Association, defendant, and Na-

tional Bank Supply Company, Inc., a corporation,

David H. Zell, Inc., a corporation, and David H.

Zell, personally, defendant-intervenors, in the usual

form, and sustain the Special Master's report,

dated July 31, 1930, which report decreed and held

that the "Ambassador Spot Welded Bank" was

and is an infringement of Claim 6 of United States

Letters Patent No. 1,460,716, granted to Butler F.

Greer, and that the said Court be directed to enter

a decree in favor of said plaintiffs, and against the

Pacific National Bank, a National Banking Asso-

ciation, defendant, and National Bank Supply

Company, Inc., a corporation, David H. Zell, Inc.,

a corporation, and David H. Zell personally, de-

fendant-intervenors, in the usual form, adjudging

and decreeing that Claim 6 of said [95] United

States Letters Patent No. 1,460,716, is infringed, as

alleged in the application and motion for a pre-

liminary injunction herein, granting to plaintiffs

all other relief prayed for in said motion, and re-

ferring the cause to a Master in Chancery for an

accounting of damages and profits.
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All of whicli is respectfully submitted.

ROY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within assignment of errors this

— day of December, 1930, admitted.

Attorney for Defendants-Intervenors.

[Endorsed] : Filed Dec. 27, 1930. [96]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL OF PLAIN-
TIFFS, BANKERS UTILITIES COM-
PANY, INC., A CORPORATION, AND
BUTLER F. GREER.

In the above-entitled cause the plaintiffs, Bank-

ers Utilities Company, Inc., a corporation, and

Butler F. Greer, having filed their petition for an

order allowing an appeal, together with an assign-

ment of errors:

Now, on motion of Roy L. Daily and Hugh K.

McKevitt, Esquires, solicitors for said plaintiffs,

—

IT IS ORDERED that the said appeal be, and

the same is hereby allowed to said plaintiffs to the

United States Circuit Court of Appeals for the

Ninth Circuit from the order made and entered in

the above-entitled cause on the 8th day of De-

cember, 1930, overruling the Special Master's re-

port on the "Spot Welded Ambassador Bank,"
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and holding that the said "Spot Welded Ambas-

sador Bank" does not infringe Claim 6 of United

States Letters Patent No. 1,460,716, issued July

3d, 1923, to Butler F. Greer for Book Form Sav-

ings Banks, and denying plaintiffs' application for

a preliminary injunction against the defendants-

intervenor from infringing Claim 6 of Greer

Patent No. 1,460,716, by making, using and selling

a device known as the ''Spot Welded Ambassador

Book Form Savings Bank" and that the amount

of the cost bond of plaintiffs' on said appeal be, and

the same is hereby fixed in the sum of $300.00.

IT IS FURTHER ORDERED that upon the

giving of such cost bond a certified transcript of

the record and proceeding herein be forthwith

transmitted to said United States Circuit Court of

Appeals.

Dated: December 27th, 1930.

FRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed Dec. 27, 1930. [97]

Premium charged for this bond is $10,00 per an-

num.

AMERICAN SURETY COMPANY OF NEW
YORK.

Organized in 1884.

(Title of Court and Cause.)

COST BOND ON APPEAL.

WHEREAS, the plaintiffs in the above-entitled
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action are about to appeal to the Circuit Court of

Appeals, Ninth Circuit, from an order overruling

the Special Master's report on a patent infringe-

ment claim and denying the plaintiffs' motion for

a preliminary injunction made and entered against

them in said action in the above-entitled court and
in favor of the defendants in said action on the 8th

day of December, 1930

NOW, THEREFORE, in consideration of the

premises, and of such appeal, the undersigned,

American Surety Company of New York, a cor-

poration, duly organized and existing under the

laws of the State of New York, and duly authorized

to transact a general surety business in the State

of California, does undertake and promise, on the

part of the appellants, that the said appellants will

pay all damages and costs which may be awarded

against them on the appeal, or on a dismissal

thereof, not exceeding the sum of Three Hundred

($300.00) Dollars, to which amount it acknowl-

edges itself bound.

It is further stipulated as a part of the foregoing

bond, that in case of the breach of any condition

thereof, the above-named [98] court may, upon

notice to the surety, American Surety ComjDany

of New York above named, proceed summarily in

said action or suit to ascertain the amount which

said surety is bound to pay on account of such

breach, and render judgment therefor against said

surety and award execution therefor.

IN WITNESS WHEREOF, the corporate seal

and name of the said surety company is hereto
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affixed and attested at San Francisco, California,

by its duly authorized officers, this 24th day of De-

cember, A. D. 1930.

AMERICAN SURETY COMPANY OF
YORK.

By K. F. WARRACK,
Resident Vice-president.

[Seal] Attest: E. C. MILLER,
Resident Assistant Secretary.

Approved

.

FRANK H. KERRIGAN,
Judge. [99]

State of California,

City and County of San Francisco.

On this 24th day of December in the year one

thousand nine hundred and thirty before me, John

McCallan, a notary public in and for said city and

county, state aforesaid, residing therein, duly com-

missioned and sworn personally appeared K. F.

Warrack and E. C. Miller known to me to be the

resident vice-president and resident assistant secre-

tary respectively of the American Surety Com-

pany of New York the corporation described in and

that executed the within and foregoing instrument,

and known to me to be the persons who executed

the said instrument on behalf of the said corpora-

tion, and they both duly acknowledged to me that

such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office, in
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tlie said city and county of San Francisco, the day

and year in this certificate first above written.

[Seal] JOHN McCALLAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires 4/12/33.

[Endorsed] : Filed Dec. 27, 1930. [100]

(Title of Court and Cause.)

PRAECIPE OF PLAINTIFFS, BANKERS
UTILITIES COMPANY, INC., A CORPO-
RATION, AND BUTLER F. GREER FOR
TRANSCRIPT OF RECORD ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please incorporate the following listed i3apers,

documents and exhibits in the transcript of record

on appeal in the above-entitled cause

:

1. Special Master J. E. Trabucco's Report of

"Spot Welded Bank," dated July 31, 1930, holding

that the "Ambassador Spot Welded Bank" in-

fringes Claim 6 of Greer Patent No. 1,460,716.

2. Defendant-intervenors "Exception to Re-

port of Special Master," dated August 20, 1930,

holding the "Spot Welded Ambassador Bank" to

infringe Claim 6 of Greer Patent No. 1,460,716.

3. Stipulation, dated October 1, 1930, that de-

fendants-intervenors may have until November 10,

1930, in which to file their closing brief.

4. Defendant-intervenors' opening brief, dated
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October 14, 1930, in support of "Exception to Spe-

cial Master's Report."

5. Plaintifes' brief, dated October 30, 1930, in

opposition to defendants '-intervenors' exception to

Special Master's Report.

6. Reply brief, filed December 1, 1930, of de-

fendant-intervenors on matter of exception to Spe-

cial Master's Report.

7. Affidavit of service, filed December 1, 1930,

of "Reply Brief of Defendants on Matter of Excep-

tion to Special Master's Report." [101]

8. Minute order of Judge Kerrigan, dated De-

cember 1, 1930, submitting exceptions to Special

Master's Report.

9. Copy of minute order of Judge Kerrigan,

dated December 8, 1930, sustaining defendant-inter-

venors' "Exception to Special Master's Report,"

and holding that the "Spot Welded Ambassador

Bank" did not infringe Claim 6, of Greer Patent

No. 1,460,716, and denying plaintiffs' motion for a

preliminary injunction.

10. "Notice of Motion" and "Motion" for a

"Preliminary Injunction" of plaintiff against de-

fendant-intervenors, filed October 10, 1930 .

11. "Motion," "Notice of Motion" and "Affida-

vit of Merit" of plaintiff for preliminary injunc-

tion against defendant-intervenors on "Spot

Welded Ambassador Bank," alleging that said

"Ambassador Bank" infringed Claim 6 of Greer

Patent No. 1,460,716, filed October 10, 1930.

12. Minute order of Judge Kerrigan, dated De-

cember 8, 1930, denying motion for a preliminary
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injunction on "Spot Welded Ambassador Book

Form Savings Bank," and holding that said "Am-
bassador Bank" did not infringe Claim 6 of Greer

Patent No. 1,460,716'. Also final decree sustaining

exceptions and dismissing motion for preliminary

injunction.

13. Mandate of the United States Circuit Court

of Appeals, No. 5651, filed and spread upon the

minutes of the United States District Court for the

Northern District of California, the 11th day of

June, 1929.

14. The entire testimony in the exact words of

the respective witnesses, evidence and proofs taken,

made, adduced and introduced at, during and before

Special Master, J. E. Trabucco, upon the question

of infringement of the "Spot Welded Ambassador

Book Form Savings Bank."

15. Petition of plaintiffs'. Bankers Utilities

Company, [102] Inc., a corporation, and Butler

F. Greer, for an order allowing appeal.

16. Assignment of errors of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer,

17. Order allowing appeal of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

18. Bond on appeal of plaintiffs', Bankers Utili-

ties Company, Inc., a corporation, and Butler F.

Greer.

19. Praecipe of plaintiffs', Bankers Utilities

Company, Inc., a corporation, and Butler F. Greer.

20. All the original exhibits offered or received
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in evidence at, during and before the Special Mas-

ter, J. E. Trabucco, and Judge Frank H. Kerrigan,

at the final hearing of the exception to the Special

Master's report, and upon plaintiffs' application for

a preliminary injunction.

21. Stipulation and order as to the form of rec-

ord on appeal and with regard to the withdrawal

of exhibits for use on said appeal, dated December

, 1930.

ROY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within praecipe of plaintiffs. Bank-

ers Utilities Company, Inc., a corporation, and But-

ler F. Greer, for transcript of record on appeal this

27th day of December, 1930, admitted.

C. P. GOEPEL,
CHAS, E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendants-Intervenors.

[Endorsed] : Filed Jan. 14, 1931. [103]

(Title of Court and Cause.)

AMENDED PRAECIPE OF PLAINTIFFS,
BANKERS UTILITIES COMPANY, INC.,

A CORPORATION, AND BUTLER F.

GREER FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please incorporate the following listed papers,
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dociiiiierits and exliibits in tljc transcript of record

on apj)eal in the above-entitled cause

:

1. Copy of minute order of Judge Kerrigan,

dated December 8, 1930, sustaining defendant/in-

tervenors' "Exception to Special Master's Report,"

and holding that the "Spot-welded Ambassador

Bank" did not infringe Claim 6, of Greer Patent

No. 1,460,716, and denying plaintiffs' motion for a

preliminary injunction.

2. "Notice of Motion" and "Motion" for a

"Preliminar}^ Injunction" of plaintiff against de-

fendant/intervenors, filed October 10, 1930.

3. "Motion," "Notice of Motion" and "Affida-

vit of Merit" of plaintiff for preliminary injunc-

tion against defendant/intervenors on '

' Spot-welded

Ambassador Bank," alleging that said "Ambassa-

dor Bank" infringed Claim 6 of Greer Patent No.

1,460,716, filed October io, 1930.

4. Minute order of Judge Kerrigan, dated De-

cember 8, 1930, denying motion for a preliminary

injunction on "Spot-welded Ambassador Book

Form Savings Bank," and holding that said "Am-
bassador Bank" did not infringe Claim 6 of Greer

Patent No. 1,460,716.

5. Mandate of the United States Circuit Court

of Appeal, No. 5651, filed and spread upon the min-

utes of the United States District Court for the

Northern District of California, the 11th day of

June, 1929. [104]

6. Statement of evidence in condensed form as

provided by Equity Rule 75.
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7. Petition of plaintiffs', Bankers Utilities Com-

pany, Inc., a corporation, and Butler F. Grreer, for

an order allowing appeal.

8. Assignment of errors of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

9. Order allowing appeal of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

10. Bond on appeal of plaintiffs'. Bankers Utili-

ties Company, Inc., a corporation, and Butler F.

Greer.

11. Praecipe of plaintiffs'. Bankers Utilities

Company, Inc., a corporation, and Butler F. Greer.

12. Amended praecipe of plaintiffs', Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

13. All the original exhibits offered or received

in evidence at, during and before the Special Mas-

ter, J. E. Trabucco, and Judge Frank H. Kerrigan,

at the final hearing of the exception to the Special

Master's Report, and upon plaintiffs' application

for a preliminary injunction.

14. Stipulation for use of uncertified coi)ies of

patents.

15. Stipulation and order as to the form of rec-

ord on appeal and with regard to the withdrawal

of exhibits for use on said appeal, dated December

, 1930.
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16. Notice of motion and motion to approve

statement of evidence.

EOY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within amended praecipe of plain-

tiffs for transcript of record on appeal this 5th day

of January, 1931, admitted.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,
C. P. GOEPEL,

Attorneys for Defendant and Defendant/Inter-

venors.

[Endorsed] : Filed Jan. 6, 1931. [105]

(Title of Court and Cause.)

COUNTER-PRAECIPE OF DEFENDANTS
FOR TRANSCRIPT OF RECORD ON AP-
PEAL.

The Clerk of this court is hereby directed to pre-

pare and certify a transcript of the record on ap-

peal in the above-entitled cause, by including therein

the following:

(1) Supplementary statement of evidence con-

taining testimony of defendant's witness, Morley,

in narrative form, prepared b}^ defendant and duly

filed for this purpose.

(2) The Fisher Patent No. 1,403,854.
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(3) Defend's and defendants-intervenors' excep-

tions to report of Special Master.

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTU'S,

Solicitors and Counsel for Defendant and Defend-

ants-intervenors.

Dated: January 31, 1931.

Service of a copy of the within counter-praecipe

of defts. for transcript of record on appeal ad-

mitted this day of FebiTiary, A. D. 1931.

Attorney for Plaintiff.

[Endorsed] : Filed Feb. 5, 1931. [106]

(Title of Court and Cause.)

COUNTER-PRAECIPE OF PLAINTIFFS TO
DEFENDANT 'S COUNTER-PRAECIPE
FOR TRANSCRIPT OF RECORD ON AP-

PEAL.

The Clerk of this court is hereby direct to addi-

tionally prepare and certify a transcript of the rec-

ord on appeal in the above-entitled cause by includ-

ing therein the following:

1. Stipulation as to mode of procedure on pre-

liminary injunction, dated February 2, 1931.
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2. U. S. Letters Patent No. 1,460,716, issued to

Butler F. Greer, July 3, 1923.

ROY DAILY,
HUGH K. MeKEVITT,

Solicitors and Counsel for Plaintiff.

Dated February 7, 1931.

[Endorsed] : Filed Feb. 9, 1931.

Receipt of within counter-praecipe this 7th day

of February, 1931, admitted.

WM. A. LOFTUS,
Attorney for Defendant/Intervenors. [107]

(Title of Court and Cause.)

CERTIFICATE OF CLERK UNITED STATES
DISTRICT COURT TO TRANSCRIPT OF
RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

107 pages, numbered from 1 to 107, inclusive, to be

a full, true and correct copy of the record and pro-

ceedings as enumerated in the praecipe for record

on appeal, as the same remain on file and of record

in the above-entitled suit, in the office of the Clerk

of said court, and that the same constitutes the rec-

ord on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $46.10; that the said amount
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was paid by the plaintiff and appeallant, and that

the original citation issued in said suit is hereto

annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 19th day of February, A. D. 1931.

[Seal] WALTER B. MALING,
Clerk, United States District Court for the North-

ern District of California. [108]

United States of America,—ss.

CITATION ON APPEAL.

The President of the United States of America to

National Bank Supply Company, Inc., a Cor-

poration, David H. Zell, Inc., a Corporation,

and David H. Zell Personally, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State of

California, within thirty days from the date hereof,

pursuant to an order allowing an appeal, of record

in the Clerk's office of the United States District

Court for the Northern District of California,

wherein Bankers Utilities Company, Inc., a Corpo-

ration, and Butler F. Greer, are appellants, and

you are appellees, to show cause, if any there be,

why the decree or judgment rendered against the

said appellants, as in the said order allowing ap-
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peal mentioned, should not be corrected, and why
speedy justice should not be done to the parties in
that behalf.

WITNESS, the Honorable FRANK H. KERRI-
GAN, United States District Judge for the North-
em District of California, Southern Division, this
27th day of December, A. D. 1930.

FRANK H. KERRIGAN,
United States District Judge.

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.
I hereby certify and return that I served the an-

nexed citation on appeal on the therein-named
Townsend, Loftus & Abbott, Attys. at Law, by hand-
ing to and leaving a true and correct copy thereof
with C. E. Townsend, copartner of Tmvnsend,
Loftus & Abbott, personally at San Francisco, in
said district on the 29 day of Dec, A. D. 1930.

FRED L. ESOLA,
U. S. Marshal.

By W. J. Ferguson,

Deputy.

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.
I hereby certify and return that I served the an-

nexed citation on appeal on the therein named Pa-
cific National Bank, by handing to and leaving a
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true and correct copy thereof with V. E. Pentecost,

vice-pres. Pac. Natl. Bank, jDersonally at San Fran-

cisco, in said district on the 29 day of Dec, A. D.

1930.

FRED L. ESOLA,
U. S. Marshal.

By W. J. Ferguson,

Deputy.

Filed Dec. 30, 1930. [109]

[Endorsed]: No. 6381. United States Circuit

Court of Appeals for the Ninth Circuit. Bankers

Utilities Company, Inc., a Coi^oration, and Butler

F. Greer, Appellants, vs. National Bank Supply

Company, Inc., a Corporation, David H. Zell, Inc.,

a Corporation, and David H. Zell, Personally, Ap-

pellees. Transcript of Record. Upon Appeal

from the United States District Court for the

Northern District of California, Southern Division.

Filed February 20, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United KStales Circuit Court of Appeals for

the Ninth Circuit.

No. 6381.

BANKERS UTILITIES COMPANY, INC., a

Corporation,

Plaintiffs,

vs.

NATIONAL BANK SUPPLY COMPANY, INC.,

a CorjDoration, et al.,

Defendant/Intervenors.

DESIGNATION OF PARTS OF RECORD TO
BE PRINTED ON APPEAL UNDER RULE
23.

To the Clerk of the Court, United States Circuit

Court of Appeals for the Ninth Circuit

:

Under and in conformance with Rule 23 of the

Circuit Court of Appeals of the Ninth Circuit,

paragraph 8, in printing the record in this action,

will you kindly print the entire transcript of record

sent up from the LTnited States District Court for

the Northern District of California, excepting there-

from :

1. Defendant /intervenors' opening brief dated

October 14, 1930, in support of ''Exception to

Special Master's Report.''

2. Plaintiff's brief dated October 30, 1930, in op-

position to defendant/intervenors' "Exception to

Special Master's Report."



88 Bankers Utilities Company, Inc., et ah, vs.

3. Reply brief filed December 1, 1930, of defend-

ant-intervenor on matter of "Exception to Special

Master's Eeport."

Dated February 27tli, 1931.

ROY L. DAILY,
HUGH K. McKEVITT,

Attorneys for Appellant.

Due service of within designation of parts of rec-

ord to be printed on appeal under Rule 23, this 27th

day of February, 1931, admitted.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendant/Intervenors.

[Endorsed] : Designation of Parts of Record to

be Printed on Appeal Under Rule 23. Filed Feb.

27, 1931. Paul P. O'Brien, Clerk.


